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Canada or in the Republic of Cuba, or in the Republic of Mexico; to encourage cordial 
intercourse among such lawyers, barristers and solicitors, and between them and Insurance 
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ND memories of prior conventions will always linger in the 
hearts of our members. We know they will need no urging to 
attend this year’s Convention to be held at the Monmouth Hotel, 
Spring Lake Beach, New Jersey, on September 4th, 5th, and 6th. 


You always meet old friends at our conventions and make new 
ones. It is a place to become acquainted personally with those 
whom you have known heretofore only as correspondents. 


During the past year we have taken in many new members, 
and we sincerely look forward to the opportunity of meeting and 
welcoming them at this year’s Convention. They will find out 
from anyone who has attended before that this is an occasion not 
be missed, so we confidently will be expecting to see them all. 


The interesting and constructive subjects appearing on the 
program will be presented by able and distinguished speakers. 
We trust that the innovation of devoting the second day of the 
Convention to Open Forum Discussions will meet with approval 
and be of grcat benefit to everyone. 


The personnel of the Entertainment Committee assures us 
that you will be provided with recreation of every type, so come 
prepared for relaxation and pure enjoyment after “working 
hours’’. Everyone is assured a good time. 

In the next issue of the Journal my name will be added to the 
list of Past Presidents of this Association. May I therefore take 


this opportunity of expressing my sincere gratitude to all of you 
for your loyal and devoted support and cooperation which have 


made my job an easy and a pleasant one. 
I am looking forward to greeting you at the Monmouth. 


Paut J. McGoucu, 
President. 
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TRANSPORTATION 


I have looked into the matter of trans- 
portation to Spring Lake Beach, and sug- 
gest that all members who expect to at- 
tend the meeting immediately refer to the 
article written by Mr. Price Topping of 
New York for detailed information as to 
railroad transportation. I also suggest that 
if you intend to travel by railroad, you con- 
sult your local railroad agent as he will in 
all probability be able to give you the 
latest schedules at the time the reserva- 
tions are made. 
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THE MONMOUTH 


The Monmouth will accomodate ap- 
proximately four hundred guests. The 
rates are $14.00 per day per person for a 
double occupancy of double rooms, on 
the American plan. Single rooms are $16.00 
per person per day. 

The management of The Monmouth 
has arranged with the management of the 
Shoreham Hotel, which is situated only 
a few hundred feet away, for housing the 
excess, but furnishing them with meals 
in The Monmouth. Such persons as are 
housed in the Shoreham and dining in 
The Monmouth will be charged $2.00 less 
per day than if housed in The Monmouth. 
All members being housed in the Shoreham 
will be treated as guests of The Mon- 
mouth, as fully as if they had rooms in 
that hotel. 


PROGRAM AND ENTERTAINMENT 


You will observe that your President, 
Mr. Paul J. McGough, has arranged an 
excellent program, and entertainment has 
not been overlooked. I suggest that you 
give consideration to the Round Table dis- 
cussions and take advantage of the invita- 
tion to join in them. These Round Table 
discussions will be reported, and published 
in the October Issue of ‘The Journal. 


International Association of Insurance Counsel Conventions 


Atlantic City, N. J. 

__...... Toronto, Canada 

Old Point Comfort, Va. 
liainssaiagjutinsedeastaraiicsietiia Homestead, Hot Springs, Va. 

Chateau Laurier, Ottawa, Canada 

New Ocean House, Swampscott, Mass. 
September 8-10, 1932 Greenbrier, White Sulphur Springs, W. 
August 24-26, 1933_........___t_Stevens Hotel, Chicago, IIl. 

August 22-24, 19st.  .™— — French Lick, Ind. 

Auges 26-530, 1995_££__ > ~Greenbrier, White Sulphur Springs, 
August 19-21, 1936 Greenbrier, White Sulphur Springs, 
August 25-27, 1937_.....mtwtwnunutttGreenbrier, White Sulphur Springs, 
Aug. 31-Sept. 3, 1938_..______________.Grand Hotel, Mackinac Island, Mich. 
Aug. 30-Sept. 1, 1939... Homestead, Hot Springs, Va. 

September 4- 6, 1940 Greenbrier, White Sulphur Springs, W. 
September 3- 5, 1941 Greenbrier, White Sulphur Springs, W. 
June ener Edgewater Beach Hotel, Chicago, III. 
September 7- 9, 1944 Edgewater Beach Hotel, Chicago, III. 
Soumer + 6,196 Galen Hall, Wernersville, Pa. 

September 4- 6, 1947 The Monmouth, Spring Lake Beach, N. J, 


1920___ 





September 
September 14, 1927_ 
September 13, 1928 
September 11-12, 1929. 
September 11-13, 1930 
September 14-16, 1931 
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By Price H. Toppinc 
New York 3, New York 


UR annual meeting is, as you have 

been advised, scheduled for Septem- 
ber 4th, 5th and 6th at The Monmouth 
Hotel, Spring Lake, New Jersey. This is a 
small town, 61 miles south of New York 
and 75 miles east of Philadelphia. It is 
served by the Pennsylvania Railroad and 
the Jersey Central Lines. A network of 
good highways lead to it. 

The trains hereinafter detailed may be 
procured at Pennsylvania Station in New 
York, the Liberty Street Ferry Terminal 
in New York City of the Jersey Central 
Lines, or the Jersey City ‘Terminal of the 
Jersey Central Lines, and also from the 
Broad Street Station in Newark. The rail- 
roads run by separate lines for about half 
the distance from New York to Spring 
Lake and then merge into one line. The 
station at Spring Lake is a short cab ride 
from the hotel. Trains on that line run on 
Daylight-Savings Time, and the schedule 
hereinafter given is on that basis. The 
trains given below are the regular week- 
day trains as most of our members will be 
arriving on a weekday. It does not cover 
the schedule for the weekends or Labor 
Day. In the left-hand column P. S. means 
Pennsylvania trains from Pennsylvania 
Station. J. C. means Jersey Central trains. 
L. S. means Liberty Street Ferry Terminal. 
Most trains leaving Newark are Pennsyl- 
vania Railroad. There is one exception 
which is marked in the schedule. 


lv. N. Y. lv. Newark lv. Jersey City ar. Spring 
a 2 Broad St. Jersey Cen Sta. Lake, N. J. 
12:15 P. S. 12:30 2:14 
3:00 J.C., L. S. 3:32 6:54 
8:36 J.C. 10:05 
8:25 J.C., L. S. 8:38 10:30 
9:40 P. S. 9:54 11:29 
10:40 P. S. 10:54 12:21 
Noon P. M. P. M. 
12:00 J.C., L. S 12:12 1:52 
P. M. 
1:05 P. S. 1:19 2:46 
2:40 P. S. 2:54 4:27 
3:40 J.C.,L.S 3:52 5:13 
4:00 J.C., L.S 4:13 6:04 
4:33 P. S. 4:47 6:13 
4:40 J.C.,L.S 4:52 6:28 


4:55 P.S. 5:11 6:32 
5:20 6:41 

5:23 6:45 

5:10].C.,L.S 5:22 6:52 
5:15 P.S. 5:29 6:59 
5:30J.C.,,L.S. 5:42 7:18 
5:50 P. S. 6:04 7:28 
6:30 J.C., L.S. 8:12 
7:40 P. S. 7:55 9:24 
8:15 P.S. 8:30 9:54 
9:30 J.C., L.S. 9:42 11:21 
A.M. 

10:35 P. S. 10:51 12:13 
11:10 P.S. 11:25 12:45 


Many coming in from the south and 
west through Philadelphia will find that 
the best train connections are made by 
going right into Pennsylvania Station, New 
York. However, a number of good train 
connections can be made at Newark with- 
out change in stations. All trains listed in 
the above schedule are coach trains. There 
is no pullman service or reserved car serv- 
ice of any nature into Spring Lake, except 
by groups reserving one or more entire 
cars. There is one train a day direct from 
Philadelphia to Spring Lake via Trenton 
that leaves Philadelphia, 30th Street, 3:21 
P.M. Standard Time and North Philadel- 
phia at 3:31 P.M., arriving at Spring Lake 
5:30 p.m. Standard Time. There is one 
return train per day on this line leaving 
6:26 A.M. Standard Time and arriving 
at Philadelphia, North Philadelphia, at 
8:26; 30th Street at 8:35; and at Broad 
Street, 8:39 A.M. 


There are, however, a number of fur- 
ther trains direct from Philadelphia to 
Point Pleasant, New Jersey. That is just 
4 miles south of the hotel and not too 
lengthy a cab ride. Those trains leave Phil- 
adelphia, Market St. Wharf, at 6:40 A.M., 
arriving 9:05; 7:25 A.M., arriving 10:10; 
3:15 P.M. and arriving at Point Pleasant 
5:41. 

It is thus to be noted that by either 
train or car, Spring Lake is close to 2 hours 
from either New York or Philadelphia. 
Train service out of Spring Lake is not 
given here as it is closely parallel to the 
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incoming service with the exception that, 
as the trains that serve Spring Lake are, 
to a considerable extent, commuting trains 
for business men living on that line and 
working in New York, the more frequent 
service to Spring Lake is at the close of 
business and better service from Spring 
Lake is in the early morning. Service to 
New York on Saturday and Sunday follow- 
ing the convention is frequent, trains de- 
parting on the average of once an hour. 

Members attending the convention, de- 
siring to include a trip to New York, 
should, as far as possible, plan that visit 
to New York to follow the convention as 
the American Legion has scheduled its 
Annual National Meeting in New York 
from August 27th through September 2nd. 
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It will be practically impossible to get 
any hotel reservations in New York for the 
week or so prior to the convention. Fol- 
lowing the convention, reservations will 
not be difficult. 

If any members o1 their guests are hav- 
ing difficulty making hotel reservations, 
you are welcomed to communicate with 
the writer who will attempt to be of all 
service possible. In such communications, 
please be definite as to time of arriving 
in New York, exact duration of stay, gen- 
eral location in New York City in which 
reservation is wanted, pr at least list 
several hotels as preference. Also, please be 
specific as to how many members in the 
party and how many rooms wanted, and 


what type. 
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PROGRAM 


THE INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION—SEPTEMBER 4, 5, 6, 1947 
SprinG LAKE BEACH, NEW JERSEY 


WEDNESDAY, SEPTEMBER 3 


8:30 P. M. Executive Committee Meeting. 


THURSDAY, SEPTEMBER 4 
8:00 A. M. Registration of Members and their Guests. 
9:30 A. M. General Session: 


1. Roll call and reading of minutes. 
2. Welcoming Address—Judge Haydn Proctor, Asbury Park, 
N. J. 
3. Response: Lester P. Dodd of Detroit, Michigan. 
. Report of President. 
. Address: “The Brass Ring”—E. A. Roberts, President, Fi- 
delity Mutual Life Insurance Company, Philadelphia, 
Pa. 
. Introduction *of new members—David I. McAlister, Sec- 
retary, Washington, Pa. 
. Address—““Nuisances”—Wayne Ely of St. Louis, Mo. 
- Report of Executive Committee by Past President, 
F. B. Baylor, Lincoln Nebraska. 
. Report of Secretary, David I. McAlister, Washington, Pa. 
. Report of Treasurer, Robert M. Noll, Marietta, Ohio. 
. Report of Editor of the JOURNAL, George W. Yancey, 
Birmingham, Alabama 
. Appointment of Nominating Committee. 
. Announcements: 
(a) J. Harry LaBrum of Philadelphia, Pa., Chairman 
of the Entertainment Committee. 
(b) Mrs. Oscar J. Brown of Syracuse, N. Y., Chairman 
of the Ladies Entertainment Committee. 
(c) John H. Anderson, Jr.—Raleigh, N. C., Chairman 
of the Golf Committee. 
(d) Mrs. L. Duncan Lloyd of Chicago, Ill., Chairman 
of the Ladies Bridge Committee. 
(e) Mrs. Lester P. Dodd of Detroit, Mich., Chairman 
of the Ladies Golf Committee. 


14. Adjournment. 
6:30 P. M. President’s Reception. 
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PROGRAM 


THE INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION—SEPTEMBER 4, 5, 6, 1947 
SprinG LAKE BEACH, NEW JERSEY 


FRIDAY, SEPTEMBER 5 


9:30 A. M. Open Forums: 
1. Practice and Procedure Committee—Clinton M. Horn of 

Cleveland, Ohio, Chairman, presiding. 

“Oral Argument in the Appellate Court”. 

(a) Its Purpose—William E. Knepper of Columbus 
Ohio. 

(b) Its Scope—Joseph Hinshaw of Chicago, Illinois. 

(c) Its Method—Lionel P. Kristeller of Newark, New 
Jersey. 

(d) How to Handle Questions From The Bench—Er- 
win W. Roemer of Chicago, Illinois. 


2. Automobile Law Committee—Fletcher B. Coleman of 
Bloomington, Illinois, Chairman, presiding. 


(a) “Interpretation of Drive Other Car and Other 
Insurance Provisions in Automobile Policy”— 
Fletcher B. Coleman, Bloomington, Illinois. 


(b) “Rights of Insurer When Assured Has Demanded 
that Insurer Pay Policy Limits”— 
Allen Whitfield, Des Moines, Iowa 

(c) “Medical Payment Coverage’”—John A. Kluwin, 
Milwaukee, Wisconsin. 


3. Aviation Insurance Law Committee—Forrest Arthur Betts 
of Los Angeles, California, Chairman, presiding. 
(a) “State Aviation Legislation”’—Honorable Herzel 
H. E. Plaine, Office of Assistant Solicitor General, 
United States Department of Justice, Washing- 
ton, D. C. 
(b) “Trespass and Nuisance as Related to Future De- 
velopment of Aviation”—Lowell White, Denver, 
Colorado. 


Discussion Leader: E. D. Bronson, San Francisco, 
California. 
6:30 P. M. Social Hour. 


7:30 P. M. Banquet. Entertainment under direction of J. Harry La Brum, 
Chairman, General Entertainment Committee. 
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PROGRAM 


THE INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION—SEPTEMBER 4, 5, 6, 1947 
SpRinNG LAKE BEACH, NEw JERSEY 


SATURDAY, SEPTEMBER 6 


9:30 A. M. General Session: 
1. Call to order. 
2. Report of Standing Committees. 


3. Address—“Communism”—Charles Tucker of 
Washington, D. C. 


. Report of Memorial Committee—Elias Field 
of Boston, Mass., Chairman. 


. Address—“Liability For Fire and Explosion Following 
Accident”—Robert P. Hobson of Louisville, Kentucky. 


. Unfinished Business. 


- New Business (including proposed amendment to by-laws 
to be submitted by Lowell White, Chairman of the 
Committee.) 


. Report of Entertainment and Prize Committees. 
. Report of Nominating Committee. 
. Election of Officers. 


- Introduction of new officers and presentation of gavel to 
President-elect. 


. Assumption of gavel. by new President. 


. Adjournment by new President. 


Meeting of Executive Committee. 
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Termination of Surety’s Liability On Guardian’s Bond 


By Oscar R. U. pet Giupice 
New York City 


N THEIR quest for an exact rule of 
I thumb, lawyers have, from time im- 
memorial, sought to devise ways and means 
enabling them to supply, with reasonable 
celerity, the answer to any legal problem 
which confronts them. 

Should the title of this paper suggest that 
I have herein evolved a tailor-made axiom 
as to when the surety’s liability on a guar- 
dian’s bond ends and thus stimulate the 
interest of the reader, very likely to be an 
attorney or surety claims representative, 
then it is misleading:—I assert no such 
claims, for my efforts are directed toward 
a concise digest of some of the cases and 
related statutes on this subject. 

The liabilities of a guardian and his 
surety have been held to be simultaneous 
in their commencement and coextensive 
in their subject and duration. White v. 
Parker (1850) N.Y., 8 Barb. 48. 

Generally, only a repudiation of trust by 
the trustee, with the knowledge of the bene- 
ficiaries, can start limitations running. 
Walrath v. Roberts, 12 Fed. (2d) 443. 

It is a universal principle supported by 
a respectable and long established line of 
authority that the guardian and his surety 
are liable for money received and not paid 
over or accounted for, and that the failure 
of a ward to file a claim against the estate 
of a guardian who has failed to account, 
does not preclude a recovery against the 
surety. 

The case of Douglass v. Ferris, (1892) 
N.Y. 63 Hun. 413, 18 N.Y.S. 685, affirmed 
138 N.Y. 192, 33 N.E. 1041, 34 Am. St. 
Rep. 435 is authority for the principle that 
a duty reposes upon a guardian to settle 
with his ward and to pay over all money 
or property in his hands, as soon as the 
ward attains his majority; that failure to 
make such settlement and payment is a 
breach of the surety’s bond. 

At this point, it is timely to examine the 
pertinent statutes governing the duties and 
liabilities of a general guardian. 

The following statutory enactments in 


New York are submitted for scrutiny, as 
typical: 

Section 83 of the Domestic Relations 
Law, provides: 


“A general guardian * * * shall safely 
keep the property of his ward that shall 
come into his custody, and shall not make 
or suffer any waste * * * ; and shall de- 
liver the same to his ward, when he comes 
to full age * * * ; and shall answer to 
his ward for the issues and profits of the 
real estate, received by him, by a lawful 
account, to be settled before any court, 
judge or surrogate having authority to 
settle the accounts of general and testa- 
mentary guardians; and any order, judg- 
ment or decree in any action or proceed- 
ing to settle such accounts may be en- 
forced to the same extent, and in like 
manner, as in the case of general and 
testamentary guardians.” 


Section 179 of the Surrogate’s Court Act, 
treating with the appointment of a general 
guardian, defines his term of office as fol- 
lows: 


“* * * the term of office of a general 
guardian so appointed expires when the 
infant attains the age of twenty-one 
years.” 


The provision of this statute affects, ex- 
clusively, a ward domiciled in New York 
(See: In re Honeyman, 117 Misc. 653, 192 
N.Y.S., decree affirmed 202 App. Div., 193 
N.Y.S. 936). 

New York is not singular in prescribing, 
by statutory enactment, when the steward- 
ship terminates: 

Kelly v. Spevy, decided May 15, 1936 by 
the Supreme Court of Georgia and reported 
in 185 S.E. 783, holds that a guardian’s can- 
cellation of minor ward’s security deed 
after ward had arrived at majority, was 
void as against ward, in the absence of 
ratification by ward, since the guardian’s 
authority had terminated by operation of 
law on ward’s becoming of age. 
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To the same effect, In re Brown's Estate, 
decided April 25, 1940, by the Supreme 
Court of Washington and reported in 101 
P. (2d) 1003, wherein the Court gives af- 
firmance to the rule stated in 28 C. J. 1096, 
Section 110, that: 


“Where a guardian is appointed be- 
cause of the infancy of the ward, the 
guardianship terminates when the ward 
attains his majority. But the guardian 
remains subject to the duty if it has not 
been already performed, of making a 
final accounting and settlement with his 
ward, and also remains liable in any per- 
sonal obligations which he has assumed 
in connection with the guardianship.” 


and the following authorities in support 
thereof: 


12 R.C.L. 1117; Bancroft’s Probate Prac- 
tice (1928 ed.) 2241, Section 1388; State 
ex rel. Scott v. Greet, 101 Mo. App. 669, 
74 S.W. 881; Rullman v. Rullman, 81 
Kan. 521, 106 P. 52; Miller v. Tidal Oil 
Co., 130 Okla. 133, 265, P. 648; Pure Oil 
Co. v. Clark, Tex. Civ. App. 37 S.W. (2d) 
1088; Georgia Railroad Bank & Trust 
Co. v. Liberty National Bank &-Trust 
Co., 180 Ga. 4, 177 S.E. 803. 


In the case last cited, the rule is empha- 
tically laid down that the power of guar- 
dian to act for minor is lost when the ward 
reaches majority, whether the Court enters 
order to that effect or not. 

In Pure Oil Co. v. Clark, supra, decided 
in 1937, error dismissed (Com. App.), 56 
S. W. (2d) 855, the Court reviewed Article 
4296, Chapter 15, Vernon’s Annotated Civil 
Statutes providing that 


“When the ward dies, or if a minor, 
arrives at the age of twenty-one years, 
or if a female, marries, or, if a person of 
unsound mind or habitual drunkard, is 
restored, and discharged from guardian- 
ship, the guardianship shall be imme- 
diately settled and closed and the guar- 
dian discharged, as provided in this 
chapter.” 


and observed that statutes compelling guar- 
dians to give bonds, equal to double esti- 
mated value of personalty belonging to 
wards, to file annual accountings, to obey 
proper orders of court and to remain within 
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such court’s jurisdiction, are mandatory, 
and the failure of performance carries with 
it penal punishment, civil liability and re. 
moval. (Vernon's Annotated Civil Statutes, 
Articles 4141, 4227, 4233, 4234). 

By operation of Section 258 of the Sur- 
rogate’s Court Act, subdivision 2-a, in New 
York a guardian may be compelled to sub- 
mit judicial settlement “where the ward 
has attained the age of twenty-one years, 
or has died.” 

Section 259 of this Act provides in Sub- 
division 2-a thereof that such proceeding 
may be brought “by the ward after he has 
become twenty-one years of age.” 

In Matter of Hawley (N.Y.) 104 N.Y. 
250, the Court said at page 268: 


“When the infant becomes of age, or 
the guardianship is otherwise terminated 
* * * . is the proper time for judicially 
settling the original guardian’s account”. 


Manifestly then, the guardianship termi- 
nates, by operation of law, upon the ward's 
attainment of majority, and upon the hap- 
pening of that event, the ward is relieved 
of all legal restrictions and may pursue his 
remedies at law or in equity. 

It is a universal principle of law that 
the guardian owes a duty to the ward to 
file a complete accounting of his manage- 
ment of the minor's property on the arrival 
of the minor at full age. We have seen 
that this duty is mandatory and not dis- 
cretionary. (See, in re Giese’s Estate, (1934) 
Penna., 119 Pa. Super. 232, 180 Atl. 711.) 

In re Horn’s Estates—Anderson, et al. v. 
Linch, et al., decided on June 10, 1938, by 
the Supreme Court of Michigan, and re- 
ported in 285 Mich. 145, 280 N.W. 142, is 
authority for the proposition that the re- 
quirement by law (Compiled Laws 1929, 
Section 15775) of an annual account is not 
deemed an idle ceremony and must be con- 
formed with. 

To the same effect, see In re Morris Guar- 
dianship-Morris v. Anderson, decided on 
Tune 19, 1940 by the Supreme Court of 
Iowa, and reported in 292 N.W. 836, im- 
posing upon a guardian the burden of ac- 
counting for his stewardship. 

In McBrien v. McBrien, et al., decided 
March 26, 1934, reported in 150 Misc. 849, 
271 N.Y.S. 905, the issue under scrutiny 
was whether or not the Court had pre- 
viously erred in entering an order direct- 
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ing the cancellation of the bond of the 
yardian without application for an ac- 
counting and without obtaining jurisdic- 
tion of the ward, as required by Section 41 
of the Surrogate’s Court Act. The Court 


said: 


“Therefore, as it is necessary, in order 
to procure the discharge of a guardian's 
bond from any future liability, that no- 
tice be given and new bond filed, and to 
discharge such bond of past liability an 
accounting be had, it naturally follows 
that a guardian’s bond cannot be entirely 
discharged of liability without an ac- 
counting and a decree thereon.” 


Also, Dorsey v. Murphy, et al., Superior 
Court of Mississippi, decided March 18, 
1940 and reported in 194 So. 603—upon 
ward’s arriving at age of 18 or being mar- 
ried, it is guardian’s duty to file a final 
account. 

The same principle is enunciated in First 
Citizens Bank & Trust Co. v. Parker, re- 
cently decided in North Carolina, reported 
in 225 N.C. 480, 35 S.E. (2d) 489, to the 
effect that a guardian has a duty to keep 
his ward’s money and property separate 
from his own; to keep an account thereof; 
to make authorized investments not in his 
own name, but as separate from his own; 
and when called upon to do so, to account 
for same either in cash or in approved se- 
curities (Gen. St. Sec. 34-13). 

State ex rel. Hembree, et al. v. County 
Court of Cleveland County, et al., decided 
September 9, 1941 by the Supreme Court of 
Oklahoma, re-hearing denied September 
30, 1941, reported in 118 P. (2d) 247—at 
page 249, states: 


“In this State, a minor under guar- 
dianship, upon attaining majority, is en- 
titled to have the guardian account and 
turn over the property of the trust. By 
the language of the statute (Section 1512 
O.S. 1931, 30 Okla. St. Ann., Section 20) 
the power of the guardian is suspended 
by the ward’s attaining majority.” 


In Guardianship of Zimmerman, et al., 
decided on March 10, 1943 by the Supreme 
Court of Ohio, reported in 141 Ohio St. 
207, 47 N.E. (2d) 782, the Court in affirm- 
ing the guardian’s duty to make final settle- 
ment upon the ward’s reaching majority, 
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1s provided for by statute (General Code 
10507-15), on page 789, says: 


“We agree with the syllabus in case of 
Newton v. Hammond, supra, (38 Ohio 
St. 430) wherein it was held: 


1. It is made the duty of guardians, 
by statute, when their wards arrive 
at age, to make final settlement of 
their accounts in the Probate Court. 

. The jurisdiction of the Probate 

Courts over the settlement of such 
accounts is exclusive. 
A right of action on a guardian’s 
bond to recover from the sureties 
the amount in the hands of the 
guardian, first accrues to the ward 
when such amount is ascertained 
by the Probate Court on the settle- 
ment of the guardian’s final ac- 
count. 


(State to use of) Bartlett v. Hum- 
phrey’s, 7 Ohio, part 1, 223, explained.” 


In Empire State Surety Co. v. Cohen, re 
ported in 93 Misc. 299, at page 312, the 
Court makes the following observation: 


“The guardian was trustee of the 
ward's property and so long as the prop- 
erty remains in his possession as guardian 
and unaccounted for, he must remain 
liable to account. Matter of Camp, 126 
N.Y. 377, 389. And the trust is an ex- 
press trust. Mitchell v. Mitchell, N.Y. 
L.]., January 6, 1916.” (156 N. Y. Supp. 
76, citation supplied). 


It is then incumbent upon a guardian, 
(a) to account to his ward for his manage- 
ment of the minor’s property, upon the 
latter’s attainment of majority; (b) that the 
ward's cause of action accrues at the time 
the infant becomes of age. 

How diligently need the ward, upon 
reaching maturity, pursue his remedies 
against his guardian and, if he temporizes, 
is he immune from defenses of estoppel 
or supine laches? 

Generally speaking, statutes of limita- 
tions are designed to restrict the period 
within which the right, otherwise unlim- 
ited, might be asserted. With the possible 
exception of those states, notably Louisiana, 
which have enacted a law of prescription 
denying that the alleged right of action 
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ever existed, statutes of limitations do not 
confer any right of action and are not mat- 
ters of substantive right and are available 
only as defenses founded on a sound policy 
that neglect of a right creates a presump- 
tion against the original validity of the 
claim. 

I have selected the New York statute, de- 
fining limitations respecting the commence- 
ment of actions and proceedings, in that it 
is typical; moreover, it will facilitate a com- 
prehension of the jurisprudence which I 


have collated, which, for the most part,’ 


originates in that state. 

Section I1, Article 2, of the New York 
Civil Practice Act provides that the periods 
of limitation prescribed by that Article: 


“* * * must be computed from the 
time of the accruing of the right to re- 
lief by action, special proceeding, de- 
fense or otherwise, as the case requires, 
to the time when the claim to that relief 
is actually interposed by the party as a 
plaintiff or a defendant in the particular 
action or special proceeding.” 


In Cary v. Koerner, 200 N.Y. 253, th 
highest court in New York State said, at 


page 259: 


“The time when the cause of action 
has accrued, as that term is used in those 
provisions of the Code of Civil Procedure 
limiting the periods within which actions 
must be commenced, means the time 
when the plaintiff first became enabled 
to maintain the particular action in ques- 
tion.” 


Section 48, subdivision 1, of this act pre- 
scribes that an action upon a contract ob- 
ligation or liability, express or implied, 
must be brought within six years after the 
cause of action has accrued, while Section 
53 thereof defines when the ten-year limi- 
tation applies: 


“An action, the limitation of which is 
not specificially prescribed in this article, 
must be commenced within ten years 
after the cause of action accrues.” 


In New York, the filing of the petition 
is deemed the commencement of the pro- 
ceeding (Donovan v. Flynn, 219 App. Div. 
471, 473.) 

In fixing the time when the period of 
limitation begins to run, we shall, neces- 
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sarily, first fix the date of termination of 
the relationship of trustee and cestui que 
trust existing between guardian and ward, 
This may be accomplished by renunciation 
of the trust by the trustee or by the ter. 
mination of the trust relationship, by opera. 
tion of law. 

In the case of a running trust, it has 
been held that the trust is terminated by: 


Theft of trust funds demonstrating 
repudiation by the fiduciary. Matter of 
Griffin (N.Y.) 170 Misc. 496. 

Removal of fiduciary and appointment 
of new representative. Matter of Rogers, 
153 N.Y. 316; 

Death of fiduciary. Bushe v. Wright. 
(N.Y.) 118 App. Div. 320, 333. 


In McLaughlin, et al. v. Morris, et al, 
reported in 234 S.W. 259, an administrator 
of an estate, who, thereafter, was appointed 
guardian of decedent’s minor children, was 
removed as administrator for mismanage- 
ment. There was no record that he had 
ever made final settlement or received his 
discharge as guardian. The Supreme Court 
of Arkansas held that purchase of the 
minors’ land by the administrator was for 
the use and benefit of his wards. 

Knapp v. Knapp, et ux., decided March 
26, 1940, Supreme Court of California, re- 
hearing denied April 25, 1940, reported in 
100 P. (2d) 759, involved an action by 
beneficiary for alleged fraud committed by 
trustees who were brother and sister-in-law 
of beneficiary respectively in representing 
that property held in trust was sold for 
an amount much less than received and in 
inducing beneficiary to accept note for such 
amount. The Court held that the action 
was not barred by limitations, although 
more than 20 years had elapsed after the 
trust had been terminated by the sale of 
realty held in trust, where the action had 
been brought within a reasonable time 
after actual discovery of fraud. At page 
761, it said: 


“One of their duties (trustees) in that 
relationship was to honestly account for 
the trust property and the appellant 
(beneficiary) was entitled to rely upon 
their report to him without making any 
independent investigation.” 


In Young v. Young, reported in 147 S.W. 
(2d) 736, the Supreme Court of Arkansas 
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considered Section 8939 of Pope’s Digest, 
which reads: 

“If any person entitled to bring any 
action under any law of this State, be at 
the time of the accrual of the cause of 
action, under twenty-one years of age 
* * * such person shall be at liberty to 
bring such action within three years next 
after full age * * * .” 


In this case, the guardian had never 
made an accounting or been discharged. 
The ward was nearly eleven years of age 
when a life insurance policy, in which he 
had an interest as a beneficiary, became 
avable in 1926. The amount due was col- 
lected by his guardian and in 1939 the ward 
petitioned the Probate Court for an ac- 
counting. The question at bar was whether 
the action was barred by limitation. At 
page 737, the Court said: 


“It is conceded that the citation was 
not issued within three years from the 
time Lester (the ward) became of age. 
The Statute of Limitations does not be- 
gin to run in favor of a guardian until 
his discharge. Connelly v. Weatherly, 33 
Ark. 658.” 


In Mitchell v. McDonald, et al., decided 
April 6, 1943 by the Supreme Court of 
Montana, rehearing denied April 27, 1943, 
reported in 136 P. (2d) 536, in affirming the 
principle that the statute vesting guardians 
with care and management of minor’s estate 
until minor attains majority or marries or, 
until guardian is legally discharged, is not 
intended to prolong guardian’s control of 
person or estate of minor ward beyond the 
latter’s minority, on the theory that after 
the ward attains majority, the guardian- 
ship automatically terminates. 

The Court quoted, with approval, the 
following language from the dictum in re 
Scheuer’s Estate, 31 Mont. 606, 79 P. 244: 


“It would be an intolerable imposition 
upon a person sui juris to compel him to 
submit to the control of a guardian either 
of his person or property and such an 
imposition was not intended by the law- 
making authority * * * .” 


In Mitchell v. Mitchell, reported in 170 
App. Div. 452, 156 N.Y.S. 76 (N.Y.) a 
father, holding money as guardian for his 
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sons, entered into a contract with them 
subsequent to their majority, for the set- 
tlement of a business dispute, whereby he 
was released from all claims generally, there 
being, however, no specific reference in the 
instrument to the father’s liability as guar- 
dian. Subsequent to the guardian’s death, 
an attempt was made to cause an account- 
ing to be made, which relief was denied 
by the lower court. In holding that the 
judgment of the lower court should be re- 
versed and an interlocutory judgment en- 
tered for an accounting, the court said: 


“There is no force in the contention 
that the Statute of Limitations has run 
against the action. The father as guar- 
dian was trustee of an express trust and 
until he accounts or repudiates the trust, 
the Statute of Limitations does not run 
against the right of the beneficiaries to 
call him to account. Matter of Asheim, 
111 App. Div. 176, 97 N. Y. Supp. 607, 
aff'd 185 N.Y. 609, 78 N.E. 1099; Matter 
of Irvin, 68 App. Div. 158, 74 N.Y. Supp. 
443; Matter of Anderson, 122 App. Div. 
453, 106 N.Y. Supp. 818; Matter of Camp, 
Supra; Matter of Sack, 70 App. Div. 401, 
75 N.Y. Supp. 120; Matter of Taylor, 30 
App. Div. 213, 51 N.Y. Supp. 609. So far 
as appears, he neither accounted nor 
repudiated the trust. The record dis- 
closes no act which would set the statute 
running in his favor. It must, therefore, 
be deemed that he still holds the prop- 
erty for the plaintiff. There is no evi- 
dence with respect to when plaintiff first 
knew or discovered that defendant had 
received this money as such gardian or 
had not accounted therefor.” 


McCaw, et al. v. McCaw, decided April 
18, 1944 by the Supreme Court, Special 
Term, Kings County (N.Y.), reported in 47 
N.Y.S. (2d) 950, treats with an action to 
compel testamentary trustee, the natural 
guardian of the wards, to account for rents 
and profits received from realty. It was con- 
tended by the defendant that the alleged 
trust had terminated in 1918, when both 
plaintiffs had reached the age of twenty 
one; that the Statute of Limitations then 
commenced to run and since the action was 
commenced some twenty-four years there- 
after, it was barred by the statute (Civil 
Practice Act, Section 48). 
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In denying the motion by the defendant 
for judgment on the pleadings, the Court 
said: 

“Defendant was their father, their nat- 
ural guardian, as well as executor under 
their mother’s will, and in every sense a 
fiduciary for them. He had an undis- 
closed conflicting interest during all the 
time referred to in the complaint. It does 
not appear that he ever openly renounced 
the trust nor did he ever account nor 
vield the estate to a successor, nor were 
his letters ever revoked. The rule ap- 
plicable here is succinctly stated by Car- 
dozo, |., in Spallholz v. Sheldon, 216 N.Y. 
205, 209, 110 N. E. 431, 432, Ann. Cas. 
1917C, 1017; and while an express trust 
subsists and has not been openly re- 
nounced the Statute of Limitations does 
not run in favor of the trustee (citations). 
But after the trust relation is at end, 
and the trustee has yielded the estate to 
a successor, the rule is different.” (em- 
phasis supplied). 


To the same effect, see Brundige, et al. 
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exists. Kimball v. Ives, 17 Vt. 430; Tay. 
lor v. Hill, 86 Wisc. 99, 56 N.W. 738. 
28 C. J. 1217, 1255. The general prin. 
ciple of law is that until the guardian. 
ship ceases or the trust is repudiated, 
limitations do not begin to run. Brough. 
ton, et al. v. Flint, 74 N.Y. 476; Reit, 
v. Reitz, 80 N.Y. 538; Mabie v. Bailey, 
95 N.Y. 206; Matter of Camp, 50 Hun, 
388, 3 N.Y.S. 335.” 


Norfolk & W. Ry. Co. v. Board of Educa. 
tion of City of Chicago et al., U. S. Dis. 
trict Court (Illinois) 1936, and reported in 
14 Fed. Supp. 475, reiterates this principle: 


“The rule is that neither laches nor the 
Statute of Limitations is a bar to a suit 
against a trustee for an accounting until 
the trustee has openly and unequivocally 
disavowed and repudiated the trust rela- 
tionship.” 


In re Carpenter’s Will (In re American 
Surety Co. of N.Y.), 52 S. (2d) 381, reposes 
the burden upon the surety or fiduciary to 
prove the application of the Statute of 


v. Bradley, et al., decided September 17, 
1943 by the Supreme Court, Erie County 
(N.Y.) reported in 51 N.Y.S. (2d) 830, 


Limitations: 


“As long as there is a subsisting and 
continuing trust acknowledged or acted 


affirmed 268 App. Div. 952, 51 N.Y.S. (2d) 
upon by the fiduciary, the statute does 


636: 


“As to the Statute of Limitations: The 
ten-year statute is not applicable since 
the defendants came lawfully into pos- 
session of the property involved in the 
trusts and a cause of action would arise 
against them for the return of the prop- 
erty only if either they disavowed the 
trust relationship or upon a demand by 
the plaintiffs that the property be re- 
turned to them, coupled with a refusal 
by the defendants to comply therewith. 
The commencement of this action and 
the defense thereto constitutes such de- 
mand and refusal.” 


The Court speaks of repudiation of the 


not run, but if the fiduciary denies the 
right of the cestui que trust and the 
possession of the property becomes ad- 
verse, lapse of time from such a period 
becomes a bar.” 


In Bagwell v. Hinton, 32 S.E. (2d) 147 
(S.C.), where a guardian, during his life- 
time, had never fully administered the es- 
tate of his ward for the reason that he died 
before his ward became 21 years of age, 
although the guardian had during his life- 
time made annual reports to the Probate 
Court, the court held that: 


“The Statute of Limitations does not 
commence to run between a fiduciary 


and his cestui que trust until the fidu- 
ciary does some act which terminates the 
trust.” 


See, also, Matter of Grandin (N.Y.), re- 
ported in 61 Hun. 219, 15 N.Y.S. 946, 40 
N.Y.S. Rep. 655, overruling Witter v. Brew- 
ster, 24 Hun. 601, and holding that the 
Statute of Limitations does not begin to run 
in favor of a guardian and against his ward, 


trust before the Statute of Limitations be- 
gins to run. When, then, is the trust repu- 
diated? 

In re Taylor (1934, N.Y.) reported in 
153 Misc. 673, 275 N.Y.S. 934, the Court 
said: 


“The Statute of Limitations does not 
run upon the account of a guardian, 
against his ward, while the relationship 
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for moneys received by the former, until “* * * Equity ought not to permit, 
some repudiation of the trust. and we think it will not, either limita- 
What, then, constitutes notice of repu- tions or laches to apply against those 
diation? who, ignorant of the defrauding, have 
In the Matter of the Estate of Katharine been unable to defend themselves. We 
L. Griffin, Deceased, 170 Misc. 496, 10 N.Y.S. think the principles laid down in Bailey 
(2d) 161 (N.Y.) involved an application to v. Glover, 21 Wall. 342, 22 L. Ed. 636; 
compel the filing of an account by the es- Exploration Co. v. United States, 247 
tate of a trustee who died in 1936, where it U.S. 435, 38 S. Ct. 571, 62 L. Ed. 1200, 
appeared that a co-trustee who had died in apply to prevent the company from as- 
1918 had diverted all of the trust funds serting either limitations or laches 
as early as 1914, when the payment of in- against the suit.” 
come to the petitioner, as life tenant, had 
ceased. In granting motion to dismiss the 
proceeding the Surrogate held: 


In Matter of Lewis, reported in 36 Misc. 
741 (N.Y.) the facts were briefly, as follows: 
In 1865, a guardian was appointed for a 
“that the theft of the entire trust as- ward born in 1857. He never filed an in- 
sets by one of the trustees constituted yentory or an annual account and died in 
an open repudiation of the trust when 1887, his executor qualifying in 1888. In 
knowledge of the theft was brought 1901, the ward, for the first time, made 
home to the beneficiary. The Statute of claim against the guardian by instituting 
Limitations began to run from the time proceedings to compel the executor of the 
of the disclosure * * * a period of twenty- deceased guardian to render an account of 
two years had elapsed after the disclosure the acts and doings of the decedent. On 
of the embezzlement and the consequent page 744, the Court indulges in a discus- 
repudiation of the trust * * * . I accord- sion as to the limitations applicable to 
ingly hold that the right of the petitioner trusts of this character: 
to an accounting is barred by the ten-year 
statute.” “The doctrine that a positive and 
technical trust is not barred by the lapse 
General Petroleum Corp. of Calif. v. of time is subject to two qualifications, 
Dougherty, Circuit Court of Appeals, Ninth viz: that no circumstances exist to raise 
Circuit (1941), 117 Fed. (2nd) 529: the presumption from lapse of time to an 
extinguishment of the trust, and that no 
open denial or repudiation of the trust 
is brought home to the knowledge of the 
parties in interest which requires them 
to act, as upon an asserted adverse title. 
Lapse of time without any claim or ad- 
mission of an existing right, coupled with 
Seeling, et al. v. First National Bank of circumstances tending to show that a 
Chicago, U. S. District Court (Illinois) trust has been executed, may raise a pre- 
(1936), 20 Fed. Supp. 61 involved a suit sumption of its execution, and, in case 
by members of noteholders’ protective com- of a guardian, may authorize the court 
mittee, holding corporation's notes, against to require a less specific statement of 
trustee for alleged violation of indenture items and raise a presumption of pay- 
and fiduciary duty in permitting corpora- ment to and for the ward to the amount 
tion to transfer its assets without notifying of the account. 
none “The Soe hee: In Libby v. Van Derzee, 80 App. Div. 494 


(N.Y.) a recovery was denied to a former 
infant who had failed to proceed against 
the guardian within the statutory period 
after the infant had become of age. The 
The Court refers to and quotes from the. case was later affirmed by the state court 
case of Humble Oil & Refining Co. v. of last resort and reargument denied. 
Campbell (C.C.A.) 69 Fed. (2) 667, 671: Compare this with the earlier holding 


“Time does not begin to run against a 
trust until it is openly disavowed by the 
trustee insisting upon an adverse right 
cnd interest which is clearly and un- 
equivocally made known to the cestui 
que trust.” 


“Equity would not permit application 
of limitations or laches where trustee 
knew all facts and noteholders did not.” 
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by the same court. In re Camp (126 
N.Y. 377). A ward who became of age in 
1872, did not institute proceedings to have 
the guardian render and settle his account 
until 1888. The court in an unanimous 
opinion, held that the Statute of Limita- 
tions was not a bar to the proceedings. On 
page 389, it said: 


“The guardian has obtained possession 
of the fund as guardian, and he deals 
with it, not alone in his own right as 
life tenant in this case, but he also deals 
with it as the property of others con- 
fided to his care. In this sense, he oc- 
cupies the position of a trustee so far as 
to prevent the running of any Statute of 
Limitations in his favor regarding the 
property entrusted to him. Although he 
may cease to be the guardian, upon the 
ward becoming of age, yet so long as the 
property remains in his possession as 
guardian and unaccounted for, he must 
remain liable to account.” 


The Court distinguished this case from 
the holding in The Matter of Hawley 
(104 N.Y. 250) which held that a testa- 
mentary guardian is not a trustee in the 
real sense, within the meaning of the 
statutes relating to accountings by testa- 
mentary trustees, and held that the dis- 
tinction was not important because the 
guardian had obtained possession of the 
fund as a guardian and held it as such. 

Manifestly, in Libby v. Van Derzee, supra, 
the Court accepted as dogma that the stew- 
ardship had terminated and applied the 
six year Statute of Limitations as a bar to 
the action, on the theory that the ensuing 
relationship was that of debtor and creditor 
and the action was based upon an implied 
contract to pay over money belonging to 
the plaintiff. 

An eloquent exposition of the three cate- 
gories of cases is supplied by Surrogate 
Wingate, in an enlightening opinion in the 
matter of Deitz, reported in 134 Misc. 393, 
235 N.Y.S. 756, (N.Y. 1929): 


“Classified by results, the adjudica- 
tions may rightfully be divided into three 
groups: 

First: Those holding that mere lapse 
of time, however great, will not bar the 
right to an accounting without a further 
showing; 
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Second: Those applying the ten year 
period of limitations; 

Third: Those deciding that the six 
year Statute applied.” 


The first group, concerns cases wherein 
the proceeding was initiated by persons 
having a vested interest in the estate, 
against a personal representative of a de. 
ceased executor who was either an express 
trustee or a person against whom a con- 
structive trust was spelled out. In those 
instances, no Statute of Limitations will 
begin to run in favor of a trustee and 
against his cestui que trust until an express 
repudiation of the trust relationship by the 
trustee has been brought home to the 
cestui que trust or until the trust has ex- 
pired by limitation. Matter of Irvin, 68 
App. Div. 158; Matter of Meyer, 181 N.Y. 
553; Matter of Ashheim, 111 App. Div. 176, 
affirmed 185 N. Y. 609; and Matter of 
Watson, 163 App. Div. 41. 

Thus in Harrison v. Eaves, 130 P. (2d) 
841 (Okla.) the court observed that as long 
as the trust was recognized and performed 
by the trustee in accordance with its intent 
and purpose, no Statute of Limitations 
would begin to run nor was there any 
“laches”, notwithstanding that beneficiary 
of trust knew or was charged with knowl- 
edge of typographical error in description 
of trust property in trust instrument. 

The second group includes cases where 
the ten year Statute of Limitations is ap- 
plicable, for the reason that the rights of 
the claimant are of purely equitable cog- 
nizance, as for example, proceedings by an 
administrator de bonis non to compel an 
accounting and delivery over of unadminis- 
tered assets. Matter of Rogers, 153 N.Y. 
316; Matter of Lesser, 119 App. Div. 507; 
and Matter of Lewis, 36 Misc. 741. 

Finally, the third group, where the six 
year Statute of Limitations is found ap- 
plicable, is defined in Matter of Rogers, 
supra; as follows: 


“It is well settled that as to legacies not 
charged upon land, distributive shares of 
an estate and debts owing by the deced- 
ent, the statutes of this State give a con- 
current remedy to legatees, creditors and 
next of kin, in courts of law and equity 
and in the surrogate’s court and as the 
Statute of Limitations is a bar at law, 
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it is also a bar in the surrogate’s court 
or in a court of equity.” 


Libby v. Van Derzee, 80 App. Div. 494; 
Matter of Barnes, 25 Misc. 279; 
Matter of Boylan, 25 Misc. 281 


“By way of summary, therefore, it may 
be said that the result of the adjudica- 
tions is, that where a clear trust relation- 
ship exists, no limitations will begin to 
run against the cestui que trust until he 
has received or is chargeable with notice 
of the termination or repudiation of the 
trust by the trustee; where a right is of 
purely equitable cognizance, the ten year 
statute governs and where a right is pri- 
marily legal, it will be barred at the end 
of six years after its accrual.” (Matter of 
Deitz, supra.) 


For a compendium of the topic under 
consideration, see In re Walls’ Guardian- 
ship—Petition of Gatteau, (N.Y. 1942), re- 
ported in 179 Misc. 924 38 N.Y.S. (2d) 879: 

In 1942, for the first time, the ward 
sought to have an account rendered by the 
guardian although more than ten years 
had elapsed since she attained her majority. 

As defense, both the six and ten year 
statutes of limitations were set up by the 
respondent and the surety. 

The pivotal question of law involved 
was whether such defenses, or either of 
them, were valid. 

The court enunciated the following prin- 
ciples:— 


1. “When a general guardian is appoint- 
ed by the Surrogate, his term of of- 
fice expires when the infant attains 
the age of twenty-one years. Surro- 
gate’s Court Act, Section 179.” 


. “It is the duty of a general guardian, 
when his ward attains full age, to de- 
liver the corpus of the estate to the 
ward and to answer to the ward by 
an accounting for the issues and prof- 
its Domestic Relations Law. Section 
6 


. “A Judicial settlement of the accounts 
of a guardian may be compelled where 
the ward has attained the age of twen- 
ty-one years or has died, or where let- 
ters have been revoked or the guard- 


ianship powers have ceased. Surro- 
gate’s Court Act, Sections 258 and 
259.” 


. “A guardian may account voluntarily 
in a case where a petition for a com- 
pulsory accounting may be presented 
and in a case, also, where the guard- 
ian has properly used and expended 
all of the infant’s estate and the cir- 
cumstances are such that, in the Sur- 
rogate’s discretion he should be dis- 
charged. Surrogate’s Court Act, Section 
261.” 


The court recognized that if the case at 
bar fell either within the second or third 
classifications enumerated in The Matter of 
Deitz, supra, the respondent’s answer would 
state a complete defense, as both the six 
and ten year statutes had run. 

In refusing to dismiss the petition, the 
Court said: 


“If the contention is valid that what- 
ever trust relationship that existed by 
reason of the legal relationship of guard- 
ian and ward terminated by limitation 
prescribed by statute when the ward be- 
came of age, there would be little mean- 
ing to authorities above discussed such 
as Matter of Camp and those cited by 
Surrogate Wingate as examples of his 
first classification in Matter of Deitz’s 
Estate, supra. The principle running 
through those cases, as I understand 
them, is that, although the relationship 
of guardian and ward ceases when the 
latter becomes of age, nevertheless, if, 
at that time, the guardian has possession, 
as guardian, of property of his ward and 
continues in possession of the same with- 
out accounting or payment, there results 
at least a constructive trust which con- 
tinues so long as he continues to hold 
such possession of property of another, 
and the right to compel him to account 
also continues, so that no statute begins 
to run against him unless he repudiates 
or terminates the trust with notice to 
the beneficiary.” 


The material I have collated is submit- 
ted with the pious hope that it may prove 
of timely interest and that the time invest- 
ed in the reading of same will have been 
profitable. 
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Conflicting Claims of United States and Surety 
To Unexpended Contract Funds 


By JouN J]. MALLEY 


Assistant General Counsel National Surety Corporation 
New York, N. Y. 1 


HE opposing claims of the United 

States and sureties on Miller Act’ per- 
formance and payment bonds to the con- 
tract fund have been a subject of contro- 
versy for some years, but have arisen more 
frequently and assumed more importance 
in the last five years than previouslv. 

The “contract fund”, as referred to 
herein, is the balance of the contract price, 
including earned estimates and retainage, 
remaining in the Government’s possession 
after the surety has made good or been 
called upon to make good its principal’s 
default in completion of the contract or in 
the payment of labor and material bills. 
In this situation, the United States claims 
a prior right to the fund, as an offset 
against taxes or other debts due from the 
contractor but wholly unrelated to the 
bonded contract giving rise to the fund, as 
against the surety’s claim thereto. Gen- 
erally, the controversy arises after the surety 
has fully performed all of its obligations, 
but it arises also, on occasion, when the 
surety is called upon to complete or to pay 
labor and material bills. 


Rights Asserted By Surety 


The surety claims the contract fund by 
virtue of various legal and equitable rights, 
derivative and direct, such as: 

1. Subrogation: (a) To all rights of the 
creditor (U.S.) against the debtor (con- 
tractor), including the right to have the 
contract fund applied in reimbursement of 
the Surety for sums paid in completion or 
discharge of the debtor’s obligation to com- 
plete. This right arises out of the obliga- 
tion of the United States to so apply the 
fund, and results in an equitable lien or 
charge against the fund in favor of the 
completing surety. 


40 U.S.C. 270 (a), (b) and (c). Similar bond 
coverage, under a single bond. was previously 
required under the Heard Act—33 Stat. 811. 


(b) To the right, also in the nature of 
an equitable lien, of unpaid laborers and 
materialmen to have the fund applied in 
pavment of the amounts due to them. This 
right, resting on an equitable obligation of 
the United States to see that laborers and 
materialmen are paid out of the fund, ex. 
ists even in the absence of any legal obliga- 
tion of the United States to pay such 
amounts, and passes by subrogation to the 
payment bond surety who pays. the la- 
borers or materialmen in default of the 
contractor. 

(c) To the right of the contractor against 
the United States, even though he is in 
default, to have the contract fund applied 
in payment of the work performed. 

These subrogation rights relate back to 
the date of the bond, with few exceptions, 
but do not becomes operative until after 
the surety has discharged its principel’s ob- 
ligations. 


II. Contractual. The execution and de- 
livery by the surety of the bonds, in which 
the construction contract is included by 
reference, and under which the surety 
binds itself for performance of that con- 
struction contract, creates a direct obliga- 
tion or promise, express or implied, of the 
United States to the surety to pay for the 
work performed for its benefit out of the 
funds appropriated for that purpose. This 
direct obligation has also been said to re- 
sult in the United States being a trustee 
of the fund for the benefit of the surety, 
to the extent that it performs or pays for 
the work and services required by the 
contract. 

III. Exoneration. This is the right where- 
by, when the surety’s cbligation has be. 
come due, it may in equity compel the 
principal to pay it and thus exonerate the 
surety from liability. It is akin to the 
right of marshalling the principal's assets 
and becomes operative prior to payment 
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by the surety, as distinguished from sub- 
rogation which does not arise until the 
surety performs its obligation and its ob- 
ligee (s) have been thereby made whole. 
Exoneration is one of the earliest recognized 
remedies of the surety, but its effective- 
ness is dependent upon law applicable to 
the surety’s contract. Relief will not be 
granted if this would infringe important 
rights of the obligee. Its use, to compel ap- 
plication of the contract fund to payment 
of the contractor’s obligations, is open to 
the possible objection that it recognizes the 
fund to be the property of the contractor, 
which the Surety denies when maintaining 
that the contractor does not have any prop- 
erty right to which the claim, priority or 
lien of the Government could attach. 

These rights of the surety generally have 
been conceded to be well established and 
have been recognized as being superior to 
the rights of assignees and creditors of the 
contractor, other than the U.S., claiming 
adversely to the surety.’ 


The supporting cases are familiar to 
those interested in this subject, and have 
been very well analyzed and discussed in 
many past articles, so that it seems unnec- 
essary to review them here. Comment, how- 
ever, will be made on the nature of the 
equity of laborers and materialmen (I (b) 
above), the value to the surety of the rights 
derived from the contractor (I (c) above) 
and the difference, if any, between the 


*Prairie State Bank v. U. S. 164 U. S. 227, 17 S. 
Crt. 142 (1896); Henningsen v. U.S.F. & G. Co.., 
208 U.S. 404 (1908); Hardaway v. National Surety 
Company 211 U. S. 552 (1909), Martin v. National 
Surety Co. et al. 300 U. S. 588 (1937); In re 
Scofield Co. 215 Fed. 45 (C.C.A. 2nd—1914); In 
re P. McGarry & Son, American Bonding Co. et 
al v. Central Trust Co. of Ill, 240 Fed. 400 
(C.C.A.—7th (1917); Belknap Hardware & Mfg. 
Co. et al v. Ohio River Contract, et al, 271 Fed. 
144 (C.C.A. 6th—1921) ; Lyttle v. National Surety 
Co., 43 App. D.C. 136 (1915); National Surety 
Co. v. Lane, 45 App. D.C. 176 (1916); Philadel- 
phia Bank v. McKinley, 63 App. D.C. 296, 72 F. 
(2) 89 (1934); Moran v. Guardian Casualty Co.., 
61 App. D. C. 188, 76 F. (2) 438 (1935); U.S.F. 
& G. v. Sweeney et al. 80 F. (2) 235 (C.C.A. 
&th—1935), California Bank v. U.S.F. & G. Co. 
129 F. (2nd) 751 (C.C.A. 9th—1942); Glades 
County v. Det-oit Fidelity and Surety Co. 57 F. 
(2) 449 (C.C.A. 5th—1932); Morley Construction 
Co. et al v. Marviand Casualty Co.. 90 F. (2) 
976, (C.C.A. 8th—1937); Stulz-Sickles Co. v. Fred- 
burn Construction Co., 114 N.J. Eq. 475 (1933); 
and numerous other cases. 
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surety’s rights under the performance bond 
and its rights under the payment bond. 


Rights Asserted by the United States 


The rights asserted by the United States 
are based upon one or more of the fol- 
lowing: 


(1) Priority rights under Bankruptcy 
Act, Sec. 64 (11 U.S.C.A. 104). 

(2) Priority rights under Revised 
Statutes, Sec. 3466 (31 U.S.C.A. 191). 

(3) Set-off rights under Revised 
Statutes, Sec. 236 (31 U.S.C.A. 71) or 
under the general or common right of a 
creditor. 

(4) Set-off of mutual debts or mutual 
credits in bankruptcy under Bankruptcy 
Act, Sec. 68 (11 U.S.C.A. 108). 

(5) Tax Lien under 53 Stat. 448 (26 
U.S.C.A. 3670). 


As to (1)—Priority Rights Under Bank- 
ruptcy Act, Sec. 64: The rights here given 
are important to the U.S. when its claim 
is not for taxes—and, therefore, not sup- 
ported by a tax lien—e.g., a debt of the con- 
tractor arising from his default in another 
contract not bonded by the Surety. The 
priority rights of the U.S. under R.S. 3466, 
applicable in formal insolvency, are super- 
seded in bankruptcy by its rights under 
Sec. 64 and the latter gives it only a priority 
among general creditors’, absent a valid lien 
enforceable under Sec. 67°. In the Van 
Winkle case*, the court pointed out that 
Section 64 deals only with priorities among 
general creditors; that in proceedings under 
the Bankruptcy Act, the rights of the U.S. 
under R.S. 3466 are superseded by its rights 
under Section 64, as has been held in pre- 
vious cases; and that as a general creditor, 
its right of priority among general creditors 
under Section 64 is subordinate to the 
equitable lien of the surety recognized in 
Prairie State Bank v. U. S.’, which lien re- 
lates back to the date of the bond. On the 
basis of decisions to date, the right of the 


*In re Heintzelman Construction Co., Inc. 34 Fed. 
Supp. 109 (Dist. Court, West Dist. N.Y.—1940) . 
‘Guarantee Title & Trust Co. v. Tithe Guaranty 
& Surety Co., 224 U. S. 152 (1912); Davis, etc. v. 
Pringle, etc. 268 U.S. 315 (1925); U. S. v. Emory 
et al, 62 S. Crt. 317, 314 U.S. 423 (1911); US. 
v. Sampsell, 153 F. (2) 731 C.C.A.—9th— (1946) : 
In re Van Winkle 49 F. Supp. 711 (Dist. Crt. 
West Dist Ky.—1943). 
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surety to the contract fund is superior to 
that of the U.S. under this Section 64. 


As to (2)—Priority rights under R.S. 
8466: This section does not create a lien in 
favor of the United States.* It seems clear 
that it grants to the U.S. a priority in such 
assets or estate as its debtor possesses at the 
time he commits an act of insolvency bring- 
ing the section into operation. The sureties 
contend that the contractor is not entitled 
to the retained percentage unless he com- 
pletes the contract or has reimbursed the 
surety for its loss;* that prior thereto it is a 
trust fund for the benefit and security of 
the U.S., to assure completion and, by sub- 
rogation, security to those who, upon de- 
fault of the contractor, bring about com- 
pletion by paying the costs thereof or con- 
tributing labor or material toward that end. 
If this contention is well founded, it fol- 
lows that the defaulted contractor, at the 
moment R.S. 3466 becomes operative, has 
no title or interest in the fund to which any 
priority of the U. S. can attach. In the 
Schmoll Case,’ the Government in its brief 
seems to concede that this may be true 
where the U.S. is claiming priority under 
Section 64 of the Bankruptcy Act, but con- 
tends that the cases so holding have‘no sig- 
nificance in an equity proceeding involving 
R.S. 3466, even if it be assumed that the 
surety has an equitable lien upon the con- 
tract fund, apparently relying upon U. S. v. 
Knott.” That case involved a Florida statute 
requiring all surety companies doing busi- 
ness in Florida to deposit certain securities 
with the State Treasurer in trust for the 
benefit of all Florida claimants. The U. S. 
Supreme Court said: “Obviously, the de- 
posit did not divest the (surety) company’s 
title to the securities. * * * While in the 
case at bar the Supreme Court (of Florida) 
declared that the deposit created a “trust 
fund,” the term appears to connote an in- 
choate general lien for the benefit of those 
persons who may become entitled to be 


‘Bramwell v. U.S.F. & G., 269 U.S. 483 (1926). 
*American Surety Company v. Finletter, 274 Fed. 
152 (C.C.A.—3rd—1921); Montgomery v. City of 
Philadelphia, et al. 253 Fed. 473 (Dist. Crt. E. D. 
Pa.—1918) . 

"Schmoll Successor Assignee for benefit of Credi- 
tors, etc. and National Surety Corp. v. U.S. 105 
C. Cls. 415, 63 F. Supp. 753 (1946) certiorari 
denied, 10-14-46. 

*U.S. v. Knott, State Treasurer, et al. 298 US. 
544 (1936). 
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paid * * * when insolvency supervenes, 
Such an interest lacks the characteristics of 
a specific lien which alone bars the priority 
of the United States.” 

It is submitted that, despite the Goy. 
ernment’s position to the contrary, the con. 
tract fund retained by the U.S. does differ 
in an essential aspect from the fund in. 
volved in the Knott case. In the latter, the 
title to the securities was originally in the 
depositor and the U.S. Supreme Court de. 
cided that the deposit did not divest that 
title but made it subject to possible claims 
under inchoate general liens in the event 
of the depositor’s insolvency. In the con- 
tract fund cases the defaulted contractor 
never had title to the contract fund (for 
the reasons stated by the sureties, outlined 
above,) and never acquired an_ interest 
therein, so that it was not an asset of the 
contractor to which any priority could at- 
tach. If the Government has a right of 
any kind in that fund, it must exist by 
virtue of some other statute or principle 
of law, such as discussed under points (3), 
(4) and (5). 

As to (3)—Set-off Rights Under Sec. 236 
R.S. or under general or common right of 
a Creditor: Here the Government is con- 
fined to claiming the right as a general 
creditor to set-off the amount it claims, by 
virtue of a wholly unrelated transaction 
with the contractor, against the contract 
fund. The courts have held that this fund 
is dedicated to the payment of completion 
costs, which necessarily includes payment of 
laborers and materialmen or the surety who 
pays them in default of the contractor. 
Also we are considering rights in an equit- 
able proceeding, not set-off rights under 
Section 68 of the Bankruptcy Act, and there 
is no equity in permitting set-off against an 
unrelated debt. 

The position in which the Government 
here finds itself is well stated by the Court 
of Claims in two recent decisions.” In the 
Maryland Casualty Case the Court stated: 


“The answer to our question should, 
we think, be looked for in the contract 
itself and its necessary implications. 
*Marviand Casualty Co. v. U. S. 100 Crt. Cls. 513 
(1944); Munsey Trust Co., Receiver v. U.S. 67 
F. Supp. 976 (1946), certiorari granted 3-3-47 
67 S. Ct. 863); Seaboard Surety Co. v. U.S. 67 
F. Supp. 969 (10-7-46), certiorari denied 3-3-47 
(67 S. Ct. 863). 
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What did the parties mean? What risks 
did they intend the surety to undertake? 
The risks undertaken by a surety, and for 
which it receives its compensation, if it 
is, as the plaintiff is, a commercial surety, 
include the risk that the contractor, the 
principal, may receive the payments from 
the other contracting party, here the Gov- 
ernment, and may spend the.money in 
speculation or in riotous living and fail 
to pay his materialmen and _ laborers. 
The surety will then have to pay them. 
The surety also takes the risk that, by 
reason of the contractor’s bad manage- 
ment, or of a rise in the cost of labor and 
materials, the payments made to the con- 
tractor will not be sufficient to pay the 
materialmen and laborers. But we do 
not think that it intends, or is expected 
by the Government or the other contract- 
ing party to take the risk that any part, 
or perhaps the whole, of the contract 
price which by the contract the Govern- 
ment promises to pay upon performance, 


will be “paid,” not in money but by a. 


bookkeeping process of crediting these 
sums against taxes or other debts of the 
contractor not related to the contract, to 
the prejudice of the surety. 

“Suppose a contractor defaults, at some 
stage, early or late, in performance. The 
surety elects to complete performance in 
order to reduce its liability. It secures 
another contractor and enters into a con- 
tract with him for completion of the work. 
The work is completed. Then the Gov- 
ernment says that the original contractor 
owed it more on other accounts than the 
unpaid contract price, hence the surety 
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work out in such a way that the surety 
has paid the contractor’s taxes or unre- 
lated debts to the Government.” 


In the Munsey Trust Case we find this: 


“Neither the general right of the Gov- 
ernment to make offsets nor the pro- 
visions of Sec. 236 R.S. give to the claim 
of the Government any greater equitable 
force and effect than would attach to the 
claim of any general creditor to the con- 
tract balances in the Government’s hands. 
The provision for administrative settle- 
ment and adjustment of claims and d 
mands by the Government, or against it, 
and all accounts with which the Govern- 
ment is concerned, either as debtor or 
creditor amounted to no more than the 
statutory declaration of a right which the 
Government would otherwise have, and 
the term “settled and adjusted” was used 
to describe administrative determination 
of the amount due, either by or to the 
Government. The statutory provision for 
administrative settlement and adjust- 
ment of accounts has been in effect in 
substance since the enactment of Section 
3 of the Act of September 2, 1789, 1 Stat. 
65, establishing the Treasury Depart- 
ment. This statutory provision as to ad- 
ministrative settlement and adjustment 
of claims and accounts, with which the 
Government is concerned, has never been 
held by the courts to create a preference 
or priority in favor of the United States 
in respect of any debt that might be 
due it.” 


As to (4)—Set-off Rights in Bankruptcy 


Under Section 68: If, as has been held,’ 
the defaulted contractor has no property 
right in the contract fund, then his estate 
in bankruptcy has no claim against which 
the U.S. could off-set any amount it claims 
to be due from the contractor. To state it 
differently, if the U. S. has any right to set- 
off, it must be against assets of the contrac- 
tor which would otherwise pass to the trus- 
tee in bankruptcy but the contract fund 
is not such an asset.” Further, where the 
claim of the U.S. arises from an unrelated 
transaction with the contractor, how can 
it be said that there is anything “mutual” 
(as required by Section 68) in the opposing 


will be paid nothing, though it did some 
or most of the work covered by the orig- 
inal contract. If, in the same situation, 
the surety had not elected to complete 
the work, the Government had finished 
the job itself, the surety would have been 
obliged to pay only the difference be- 
tween the actual cost of completion and 
the part of the contract price which had 
not been paid the original contractor be- 
fore his default. 

“In the first situation suggested above, 
the surety would have paid the original 
contractor’s taxes or other debts to the 
Government. In the second it would 
not. We think that in no cas@ is it in- 


“ “In re Duncan & Sons, 127 Fed. (2) 640 (C.C.A. 
tended that the surety transaction should 


$rd—1942). 
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debts? Then, again, since an equitable lien 
(such as is claimed by the surety) is recog- 
nized in bankruptcy proceedings (In re 
Van Winkle, supra),* how can it logically be 
said that a general unrelated claim of the 
U.S. against the contractor can be satisfied, 
under a right of set-off, by the application 
of funds, not part of the bankrupt estate, 
which the United States holds subject to 
an equitable lien and under a trust dedi- 
cated as security for the payment of a par- 
ticular class of claim? There is also the view 
that Section 68 is not intended to create 
any right in the U.S. as a general creditor, 
greater than is given by Section 64; rather, 
it is intended to affirm the right of the 
trustee in bankruptcy to set-off against 
claims filed by the U.S. any claim of the 
contractor against the U.S. arising out of 
the same transaction, despite the priority 
among general creditors granted to the 
U.S. under Section 64. In its controversies 
with the sureties it seems apparent that the 
U.S. recognizes the weakness of its position 
when based solely upon Section 68 and at- 
tempts to bolster it by the priority claimed 
under Section 64, just as it endeavors, in 
insolvency cases, to support its set-off claim 
under R.S. 236 by the priority granted by 
R.S.3466. 


As to (5)—Tax Lien Rights Under 26 
U.S.C. 3670: The cases previously cited sup- 
port the position that the equitable lien 
of the surety relates back to the date of ex- 
ecution of the bond.“ Obviously such an 
equitable lien is recognized in an equitable 
proceeding arising out of the contractor's 
insolvency; and it has been held that it is 
also recognized in bankruptcy in In re Van 
Winkle.‘ It follows that it should prevail 
over any Government tax lien not ‘per- 
fected, or perfected after the date of the 
bond. 


One or more of the rights claimed by the 
U.S. may be involved in any case dependent 
upon whether the contractor is merely un- 
able to pay his debts (informal insolvency); 
or formally insolvent within the meaning 
of R.S. 3466 (as evidenced by an assign- 
ment for the benefit of creditors, a Federal 
or State Receivership or an act of bank- 
ruptcy without adjudication); or in formal 


"™Prairie State Bank v. U. S. supra (2). Morgan- 
thau v. Fidelity & Deposit Co., 94 F. (2) 632 
(1937) . 
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bankruptcy; and whether the United States 
is claiming under a tax lien or priority 
statute or merely as a general creditor with 
asserted set-off rights. Their availability 
and effectiveness against the claims of the 
surety are excellently presented in two pa. 
pers quite recently published: “Surety’s 
Rights as Affected by Claim of United 
States for Contractor’s Unpaid Taxes,” by 
E. B. McCahan, Jr., Counsel for Fidelity 
and Deposit Company of Maryland, read 
before the Fidelity and Surety Insurance 
Law Committee, American Bar Association, 
August 24, 1943; and “The Priority of the 
United States in Relation to The Contrac. 
tor’s Sureties Under The Miller Act,” by 
J]. Harry Cross, Attorney for United States 
Fidelity and Guaranty Company, Insurance 
Counsel Journal, July, 1946. 

The former article discusses fully the 
1940 decision of the Court of Claims in 
U. S. F. & G. v. United States,” holding that 
the rights in the contract fund of the surety, 
completing under a supplemental agree. 
ment with the Government and paying 
labor and material bill in default of the 
contractor, are superior to the right of the 
Government to set-off the fund against 
debts of the contractor arising out of two 
unrelated contracts. 


Recent Court of Claims Decisions 


On January 3, 1944, shortly after Mr. 
McCahan’s paper was presented, the Court 
of Claims decided, in the Maryland Cas 
ualty Case,” that the rights of the payment 
bond surety to the contract fund were su- 
perior to those of the Government claim- 
ing the right of set-off of the fund against 
debts due from the contractor for income 
taxes and federal insurance contribution 
and unemployment taxes. Here the Court 
decided that there was no act of formal 
insolvency by the contractor and, therefore, 
that R.S. 3466 did not apply. 

On January 7, 1946, in the Schmoll 
Case,’ the Court of Claims decided that the 
surety upon a payment bond acquires no 
equitable lien on the contract fund, since 
it is not retained to secure the payment of 
labor and material claims; and where, as in 
this instance, the contractor’s insolvency 
is formal and R.S. 3466 applies, the United 
States has priority over the surety for all 


®US.F. & G. v. United States, 92 C. Cls. 144 
(1940). 
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debts due by the contractor. Here the claim 
of the United States was for the cost of 
defective work on other contracts and capi- 
tal stock taxes. This case has been carefully 
analyzed in the article by Mr. Cross. Since 
then, two other cases involving these con- 
flicting claims have been decided by the 
U.S. Court of Claims: The Munsey Trust 
Company Case, and the Seaboard Surety 
Company Case.” The Munsey Trust Case 
is, at this writing, awaiting argument be- 
fore the Supreme Court, following the 
granting of certiorari. 

In the Maryland Casualty Case, involving 
a payment bond, the Court did not base 
the surety’s superior rights on any equit- 
able lien, for it said: “It is not clear that 
moneys were here withheld from the con- 
tractor in order to give the Government 
additional security that materialmen and 
laborers would be paid. * * * The analogy 
of subrogation to additional security may, 
therefore, not be properly applicable to 
the type of bond here involved.” Rather, 
the Court found for the surety on the basis 
of the contract it bonded and the neces- 
sary implications therefrom, stating: “The 
effect of the contract and the bond is that 
the contractor promises the Government 
that it will build the structure, and will 
pay the laborers and materialmen. * * * 
But when the surety pays the laborers and 
materialmen, it is performing the contract 
as much as when it completes the build- 
ing. * * * We construe the bond and the 
transaction as a whole as implying a prom- 
ise on the part of the Government to the 
surety that it will not so settle the accounts 
of the contractor as to leave the surety in 
the position of paying the _ contractor's 
taxes.” It seems, however, according to the 
Schmoll decision, that the surety when ex- 
ecuting the payment bond “had knowledge, 
constructive or otherwise, of this Section 
3466 which gave the United States priority; 
and the agreement of the United States 
that the surety should become subrogated 
to its principal’s rights against it must be 
understood to have been made subject to 
the limitation that the Government should 
nevertheless have the priority given it by 
this Statute.” The sureties, of course, main- 
tain that the court erred in denying the 
equitable lien of the surety on the pay- 
ment bond, and that it exists in that case 
to the same extent as it does in the case of 
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the performance bond. Certainly, if the 
Government completed (by force account 
or reletting) after default of the contractor, 
the retained percentage, as well as the un- 
earned portion of the contract price, would 
be available for the payment of labor and 
material bills incurred in completion, de- 
spite R.S. 3466, and there appears to be no 
justification for the diversion of such funds 
to satisfaction of unrelated obligations 
where the surety pays the bills. There is 
the further point, heretofore discussed, that 
the priority statute should not operate since 
the fund is not an asset of the contractor. 

In, the Munsey Trust Case the surety 
claimed the fund in reimbursement tor 
labor and material claims paid under a 
Miller Act payment bond. The Govern- 
ment’s unrelated claim was for excess cost 
of completion of a contract other than the 
one bonded by the surety. The contractor 
had not been adjudicated a bankrupt and 
had not made an assignment for the benefit 
of creditors. In an action in the U.S. Dis- 
trict Court for the District of Columbia, 
the plaintiff had been appointed Receiver 
for the contract amounts payable by the 
U. S. and for the distribution thereof to 
labor and material furnishers, or in the 
alternative to the surety. The Comptroller 
General refused to recognize the holding 
of the Court of Claims in the Maryland 
Casualty Company Case as a controlling 
precedent with respect to the right of sub- 
rogation of a surety to amounts otherwise 
due from the U.S., as against the right of 
the Government to set-off under R.S. 236. 
The Government apparently did not con- 
tend that R.S. 3466 applied. The Court 
held that the U.S. was a general creditor 
on an independent claim; that neither the 
general right of the Government to set- 
off, nor the provisions of R. S. 236, gave 
the claim of the Government any greater 
equitable force or effect than would attach 
to the claim of any general creditor to the 
contract fund in the Government’s hands; 
and that in the circumstances the claim of 
the plaintiff, receiver, and the surety were 
superior to the claim of the U.S. as a gen- 
eral creditor. 

In the Seaboard Surety Case the surety 
claimed the fund in reimbursement for 
completion costs and payment of labor and 
material bills under the Miller Act per- 
formance and payment bonds. The Gen- 
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eral Accounting Office paid the amount 
claimed for completion costs out of the 
contract fund remaining after the tax claim 
of the U.S. had been satisfied, although it 
was not expressly contended that the 
amount paid the surety was to cover com- 
pletion costs. The payment of the com- 
pletion costs and tax claim left the fund 
insufficient to reimburse the surety for la- 
bor and material claims paid. The surety 
contended that it was entitled to be reim- 
bursed out of the fund for these payments 
before any deduction by the U.S. to meet 
the contractor’s tax indebtedness. The 
contractor had made a formal assignment 
for the benefit of creditors, bringing R.S. 
3466 into operation. Following the Schmoll 
Case, the Court of Claims held that the 
surety on the payment bond did not ac- 
quire an equitable lien on the retained per- 
centage, either by reason of payment of la- 
bor and material claims or by reason of 
its assignment from the contractor, but at 
most an equitable right or interest; and that 
the Government’s statutory right of prior- 
ity under R.S. 3466, and also its tax lien, 
superseded the equities of laborers and ma- 
terialmen and the surety in respect of the 
contract fund. . 


Nature of Equity of Laborers and 
Materialmen 


Whether the equity of laborers and ma- 
terialmen, to which the surety becomes sub- 
rogated, is in fact a lien, has not been de- 
cided by the U.S. Supreme Court. In the 
Seaboard Surety Case, the Court of Claims 
mentions that, in the absence of a valid 
lien or statute, the various Circuit Courts 
have at times referred to it as a “right” or 
“interest”, and at other times as a “lien”, 
citing Martin v. National Surety Company,’ 
page 593, and other cases.” In the Munsey 
Trust Case, decided the same day, the same 
Court said that these equities “are clearly 
superior to the rights of general creditors, 
including the Government.” In the latter 
case the Government’s claim was not sup- 


“Farmers’ Bank v. Hayes et al., 58 Fed. (2d) 34, 
37 (C.C.A. 6th—1932); American Bonding Co. v. 
Central Trust Co., supra (2); Lyttle v. National 
Surety Co., supra (2); National Surety Co. v. 
Lane, supra (2); Philadelphia National Bank 
v. McKinlay, supra (2); Pratt Lumber Co., Inc. 
v. T. H. Gill Co., 278 Fed. 783 (Dist. Crt.— 
E.D. No. Car.) ; U.S.F. & G. Co. v. Sweeney, 80 
F. (2d) 235, (C.C.A. 8th—1935). 
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ported by the priority granted by R.S. 3466, 
and Munsey Trust Co. prevailed; whereas, 
in the Seaboard Case, the Government pre- 
vailed by virtue of R.S. 3466 and also the 
tax liens acquired by the Government. The 
equity of the surety appears to have all the 
elements of a lien, including the charge 
against the fund, recognized to be superior 
to the rights of general creditors, plus the 
certainty as to amount it has paid to la. 
borers and materialmen, plus the recog. 
nized date of its inception (date of bond), 
It is true that the U.S. Supreme Court has 
thus far failed to recognize any lien as 
sufficiently perfected to take precedence over 
a priority or lien of the United States,“ 
but there seems nothing lacking in the 
surety’s equitable right to constitute it a 
perfected lien, unless the Supreme Court 
should go so far as to hold that to be per- 
fected it must be adjudicated as such by a 
decree of court and the property reduced 
to possession of the Surety, prior to the 
time that any priority or lien of the United 
States attaches. 


Difference in Rights Under Performance 
and Payment Bonds 


There are suggestions in Court of Claims 

ecisions and in California Bank v. U.SF. 
& G. Co.,® that the surety’s position may 
depend upon whether it is claiming as sub- 
rogee under the performance bond or 
under the payment bond. The generally 
accepted view among surety lawyers is that 
the surety’s rights are the same regardless 
of which bond is involved, especially where, 
as is usual, the contract obligates the con- 
tractor to pay for all labor and material 
used in the prosecution of the work. The 
Court of Claims has expressed the view that 
the retained percentage is held by the U.S. 
as security to completion, so that the surety 
completing after contractor’s default is sub- 
rogated to the rights of the U.S. therein; 
that the retained percentage is not security 
for payment of labor and material claims, 
that these claimants cannot enforce their 
claims against the U.S. and that subroga- 
tion of the surety gives to it no greater 
rights than were possessed by the subrogor- 
claimants. 


In Farmers’ Bank v. Hayes,” the Eighth 


“U.S. v. Waddill, Holland & Flinn, Inc., et al. 
$23 U.S. 353 (1945). 
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Circuit Court held that the lien of the 
surety, whether by subrogation to rights 
of the U.S. or to liens of laborers and ma- 
terialmen, extends to both the earned esti- 
mates and retained percentage. Other 
courts have indicated that the decisions 
involving the single Heard Act Bond, hold- 
ing that the equitable obligation of the 
US., to see to the payment of labor and 
material bills from contract funds results 
in an equitable lien or right in the la- 
borers and materialmen, apply as_ well 
where the separate Miller Act payment 
bond is involved.” Certainly, from an 
equitable standpoint, the laborers and ma- 
terialmen who have contributed to the 
value of the project, are as much entitled 
to this protection in one case as in the 
other. The change in bonding procedure 
never was intended to take away their 
equitable lien upon or rights in the con- 
tract fund.” Regardless of whether one or 
two bonds are furnished, it is evident that 
in the event of insolvency of the contrar 
tor and surety the labor and material claim- 
ants are dependent solely upon this con- 
tract fund for payment of the value they 
have put into the project which the United 
States acquires and profits by. 


Surety’s Rights Through Contractor 


It has been held that the surety “under 
the doctrine of subrogation is entitled to 
all equities of the principal (contractor) 
and also those of the creditor (U.S.)”; and 
in accordance with Prairie State National 
Bank v. United States,’ that “This right of 
the surety to all of the rights of its prin- 
cipal and its creditor goes back to the 
time the contract for the performance of 
the work was entered into * * * ”.” 

There are those, however, who question 
the wisdom of the surety’s reliance upon 
the rights derived through the principal, 
on the theory that the surety’s rights would 
thereby rise no higher than those of the 
principal, and that by his default the prin- 
cipal loses all rights in the contract fund. 
The view is supported principally by those 
decisions dealing with the respective rights 
as between the surety and the trustee in 
bankruptcy of the bankrupt contractor. It 


“See Martin v. National Surety Co., et al. 85 Fed. 
(2) 135 (C.C.A. 8th—1936). 

“U.S.F. & G. v. United States, supra (12). See 
also Lyttle v. National Surety Co., supra (2). 
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has been urged, however, that even though 
the Surety’s rights derived through its prin- 
cipal do not rise any higher than the prin- 
cipal’s rights, they are nevertheless valu- 
able. Generally, the contractor in default 
is liable to the U.S. only for damages re- 
maining after the contract funds are cred- 
ited or applied to completion costs. So it 
is argued that, although the contractor may 
not have an unqualified “property” right in 
the fund, sufficient to make it an asset, prop- 
erty or estate in bankruptcy under 26 U.S.C. 
3670, and thus available to his creditors, 
he does have a limited right against the 
U.S. to have the fund applied for his bene- 
fit in payment of the completion costs, in- 
cluding unpaid labor and material claims, 
and this right passes by subrogation to the 
surety discharging those obligations. In 
Karno Smith Co. v. Maloney” the court said 
the defaulting contractor (a sub-contrac- 
tor) did not have in the contract fund any 
right of property “which was subject to at- 
tachment by the United States." Even 
though the right would not support an 
attachment, the decision recognizes that 
the fund must be applied to payment of 
the contractor’s obligations arising out of 
the contract, and this in turn leads to the 
conclusion that the contractor, or by sub- 
rogation the surety paying those obliga- 
tions, has a right to insist upon such ap- 
plication, rather than its application to 
wholly unrelated obligations of the con- 
tractor. This subrogation to principal's 
right in the fund is in accord with the gen- 
eral principle that the surety, upon dis- 
charge of its principal’s obligation, is en- 
titled to the benefit of any security held 
by the creditor in connection therewith. 


Apparently, the controversy must con- 
tinue until the U.S. Supreme Court passes 
upon each of these points in cases directly 
involving the competing rights of the U.S. 
and the surety. Before this discussion has 
appeared, the Court no doubt will have de- 
cided the Munsey Trust Case, but at best 
its decision probably will settle only one 
aspect, i.e., the respective rights of the U.S. 
and the surety where the contractor has 
not been adjudicated a bankrupt and is 
not in formal solvency under R.S. 3466, and 
the U.S. is claiming as a general creditor 


“Karno Smith Co. v. Maloney, 112 Fed. (2) 690 
(C.C.A. 3rd—1940) . 
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with asserted rights of set-off. It is hoped 
that in arriving at its decision the Supreme 
Court will find it necessary to determine 
first whether the surety’s right or interest 
in the fund is in fact an equitable lien. 
Considering the situation as a whole, it 
would seem that the surety’s strongest 
claims to a superior right in the contract 
fund exist by virtue of the Government's 
contractual obligation to the surety to ap- 
ply, and the surety’s equitable rights to 
compel application of, the fund to the pay- 
ment of the obligations for which the fund 
was appropriated and which the surety 
assumed under its bonds. These rights ap- 
pear superior regardless of whether the 
surety’s equity constitutes a lien on the 


Multiple 


fund or whether the contractor has any 
property right in the fund. They should 
be recognizable in bankruptcy, as well as 
in formal insolvency, and regardless of 
whether the surety is claiming under the 
performance bond or payment bond. The 
surety’s position may be stronger in bank. 
ruptcy where the Government’s claim js 
not supported by a lien, for it appears, 
that in bankruptcy the Government does 
not have the priority benefit of Revised 
Statutes 3466. Certainly the sufety has re. 
lied upon the security of the contract fund 
in executing its bonds and it does seem 
unconscionable to permit its diversion to 
the payment of unrelated debts of the 
contractor. 


Sclerosis 


By Joun L. Barton 
Omaha, Nebraska 


S MULTIPLE sclerosis compensable un- 

der the Workmen’s Compensation Laws 
either upon the theory of aggravation of a 
pre-existing disease by trauma or on the 
basis that trauma directly produces the 
malady? 

What is multiple sclerosis? Wechsler’ de- 
fines and describes the disease as follows: 


“Multiple sclerosis is a chronic, pro- 
gressive disease of the central nervous 
system. Its course is episodic in nature, 
that is, there is gradual progression with 
temporary remission, followed by furth- 
er progress and other remissions until 
there is steady aggravation of all signs 
and symptoms. The clinical picture, as 
well as the course of the disease, are de- 
termined by two main pathologic fea- 
tures: First, there are numerous and wide- 
spread patches or foci of sclerosis, scat- 
tered throughout the central nervous 
system; second, there is degeneration of 
the myelin sheath and preservation of 
the axis-cylinder in the midst of most 
extensive patches of sclerosis (periaxial 
neuritis). The axis-cylinder is destroyed 
later, so that secondary degeneration oc- 
curs only after a long time. The de- 


*Wechsler Text Book of Clinical Neurology, 4th 
Edition, PP. 572 - 579. 


struction of the myelin sheath explains 
the partial impairment of function, while 
the preservation of the axis-cylinder ac- 
counts for the possibility of remissions. 
It is only when both are destroyed that 
the signs and symptoms become perman- 
ent. Another fact of importance is the 
occurrence of patches of sclerosis of vary- 
ing ages, so that in the same patient may 
be observed signs and symptoms which 
remain more or less permanent and 
others which are capable of remission. 
The preservation of the axis-cylinder 
further explains why very large patches 
give few symptoms and small ones give 
none.” 
**2* 8 

“Symptoms—Multiple sclerosis is an 
insidious disease, though the onset of 
the first symptom may be quite sudden. 
At first the sclerotic patches affect min- 
ute and limited parts of the neuraxis. 
Thus a fleeting ocular palsy (temporary 
strabismus), slight visual disturbance, 
mild interference with vesical control, 
transient weakness of a limb may occur 
months or years before the actual onset 
of the disease. These symptoms are fre- 
quently overlooked or no significance is 
attached to them by the patient, so that 
they are only elicited by a careful history. 
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Similarly, although subjective complaints 
are not common, there may be some 
numbness and weakness of the legs or 
of an arm, possibly some stiffness of 
the limbs, perhaps fatigability or slight 
difficulty in walking, occasional dizzi- 
ness or even headache, and a little 
emotional disturbance. All these symp- 
toms are already evidence of mild, scat- 
tered involvement of the nervous sys- 
tem, but they pass unobserved or are 
grouped under the designation of 
psychoneurosis, especially hysteria.” 
6@e2 aig 

“The pyramidal tract, somewhere in its 
course, is usually affected early and se- 
verely in mutiple sclerosis. Therefore 
disturbances in motility are prominent in 
the course of the disease. There is grad- 
ual difficulty in walking, the gait becomes 
spastic, there is increasing hypertonicity 
or rigidity of the lower limbs. If, in addi- 
tion, the posterior columns of the cord 
or the carebellar pathways are affected, 
then the patient stumbles or falls in 
walking. His gait becomes ataxic. This 
ataxia may be an early or late symptom, 
may be mild or severe. The incoordina- 
tion usually involves the upper extremi- 
ties, but does not spare the lower. Oc- 
casionally one encounters cases with 
acute ataxia of one upper limb, and we 
have what is known as the ‘loose’ arm 
(Oppenheim).” 
* 2 * 8 

“Tremor is another very characteris- 
tic sign of multiple sclerosis. Although 
the actual mechanism of the tremor is 
not yet clear, there is a cerebellar, pos- 
sibly a rubral component to it. It is fre- 
quently ataxic in nature. There is an 
intention element, an aggravation by 
purposive effort. The tremor comes on 
gradually, usually in the upper extremi- 
ties, and frequently becomes violent. 
Indeed, it may ultimately become so 
violent as to interfere with writing, dress- 
ing, feeding, or other manual activity. 
Even an attempt to speak may initiate or 
insensify the tremor. Occasionally there 
is also a body tremor; but head tremor, 
when present, is very characteristic of the 
disease. This consists of a nodding or 
‘waggling.’ The tremors usually disap- 
pear at rest and are absent during sleep. 

“Possibly depending on the same dis- 
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turbed physiologic mechanism as the 
tremor, there is disturbance of speech. 
This consists of a slowing, halting, scan- 
ning or explosive utterance. It is a dysar- 
thria, but there is no slurring as in gen- 
eral paresis. The words are broken up 
into syllables. Slowness of speech usually 
precedes scanning. The latter, when 
present, is extremely characteristic. 

“Nystagmus is another early and very 
common sign of multiple sclerosis. In- 
deed, in doubtful cases, it may be path- 
ognomonic. Whether due to a lesion of 
the posterior longtitudinal fasciculus or 
the vestibular mechanism or some of the 
cerebellar pathways is not altogether 
determined, but it usually points to a 
focus in the medulla or pons. The rhyth- 
mic oscillations are best brought out on 
fixation, that is, when the patient is 
asked to look at an object or gaze to the 
extreme right or left. The nystagmus is 
usually horizontal in nature. 

“The last three signs mentioned, name- 
ly, tremor, scanning speech and nystag- 
mus, constitute the classical traid of 
Charcot and used to be considered as 
the syndrome of multiple sclerosis. But, 
while it is frequently present, especially 
in later stages, it does not by any means 
constitute the whole clinical picture.” 

* *# # @ 


“Course.—The course of the disease is 
chronic, progressive, with numerous re- 
missions and exacerbations. The remis- 
sion generally is a functional one, the or- 
ganic signs rarely showing actual re- 
gression. The duration of the disease 
is from one or two to twenty years or 
more, the average (according to Bram- 
well) being seven to nine years. Acute 
types run a shorter course, and cases 
showing bulbar symptoms also progress 
fairly rapidly. The prognosis depends 
on the course of the disease. The outlook 
as to life is not bad; as to recovery very 
unfavorable. Remissions may last a long 
time or the disease may even remain 
stationary, but recovery practically never 
occurs. Most patients are ultimately in- 
capacitated, they become bedridden, and 
some intercurrent disease leads to a 
fatal termination. 

“Cause—The cause of multiple scler- 
osis is not known. We do not know 
whether it is endogenous or exogenous, 
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whether it is toxic or infectious in na- 
ture, or where there is a degenerative 
tendency (anlage). Some experimenters 
thought they found a causative spiroch- 
ete (Kuhn and Steiner), others denied it 
(Birley and Dudgeon). Brichner’s ex- 
periments suggesting the presence of a 
lipolytic factor or enzyme in the blood 
which destroys the myelin have failed of 
conviction. Infectious diseases, preg- 
nancy, and trauma may possibly preci- 
pitate, aggravate, or signalize the onset 
of the sclerotic process, but they certain- 
ly cannot be said to cause it. It may be 
that avitaminosis will prove to be a 
cause. It is also possible that allergy is a 
factor in some cases. Heredity plays no 
role although isolated cases have been re- 
ported in mothers and children. It is 
extremely doubtful whether the disease 
is congenital. Multiple sclerosis is essen- 
tially a disease of early adult life, most 
cases occuring between twenty and forty 
years of age. The disease is more com- 
mon in the male, 3:2. It occurs in child- 
dren in very rare instances; usually other 
diseases are mistaken for it.” 

Alpers’ writes of the disease as follows: 

“Multiple sclerosis is a peculiar and un- 
predictable disease. It is characterized by 
the occurence of plaques of demyelina- 
tion scattered without logical reason 
throughout the nervous system. 

* * # # 

“The specific cause of the disease is 
unknown. So little is known concerning 
this aspect of it that it is not even clear 
whether it is caused by an infectious 
agent or by some other process. 

“Males appear to be more frequently 
afflicted than females, but the prepon- 
derance in larger series of cases is not 
striking (fifty-two per cent in males). 
The age of onset is of importance. Most 
cases appear between nineteen and 
thirty years of age. This represents an 
average, however, and cases between 
forty and fifty are not uncommon. 

* * # & 

“The disease bears no relationship to 
occupation, all types and natures of oc- 
cupations being represented. City dwel- 
lers appear to be more commonly afflict- 
ed than country folk. Social position also 


*Clinical Neurology, by Bernard J. Alpers, Pages 
637 to 645. aren F 
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plays no role, both rich and poor being 
equally afflicted. A familial incidence 
has been reported in rare instances, jp. 
volving two or three members of one 
family.” 
* * * # 

“The onset of symptoms is usually 
slow and gradual, but in some forms js 
acute and apoplectiform. The specific 
complaints at the time of onset vary 
with the area affected. The duration of 
symptoms varies as greatly as the onset 
and is often inaccurate. Distinction must 
be drawn clearly between the immediate 
symptoms, which may extend back for 
a few weeks to a few years, and those 
which have developed in the dim past 
and have been completely forgotten. It 
is the latter, the transient symptoms, 
which assume great significance in the 
diagnosis of the disorder. Of the im- 
mediate symptoms, history of gradual 
loss of power of the legs is common; or 
there may be a gradual disturbance of 
coordination which is noticed as diffi- 


‘ culty in maintaining equilibrium in 


walking or as numbness or clumsiness 
in the use of one or both arms. Among 
the transient symptoms encountered in 
a significantly large group, gradual loss 
of vision may be noted, or weakness or 
numbness in a single limb, difficulty in 
finding words, diplopia, or vertigo. Often 
such symptoms have been encountered 
during the life cycle of the patient, have 
disappeared after a varying length of 
time, and have been forgotten in the 
past history unless ‘they are specifically 
sought after.” 

* *# # # 

“The symptoms, chronic or acute, may 
have been present for a variable length 
of time before help is sought. As a rule, 
they have persisted for months or years, 
with intervals of freedom from symptoms 
or remissions. Such remissions are an 
important feature of the disease and are 
characteristic of multiple sclerosis. They 
occur in many but not in all cases. No 
good statistical studies are available of 
the percentage of remissions. Complete 
remissions were found in seventeen per 
cent of 516 cases (von Hoesslin). The 
remission of individual symptoms, how- 
ever, is undoubtedly more frequent. In- 
stances of multiple sclerosis without re- 
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missions are not uncommon. Two main 
types of the disease are recognized by 
some: The remittent and chronic pro- 
gressive forms. The remittent form of 
the disease is more common and occurs 
six times as frequently as the chronic 
progressive form (Birley and Dudgeon). 
Instances of the disease with a steadily 
chronic progressive course are not un- 
common and develop without a history 
of remissions. This uncontestable fact 
is common experience in multiple scle- 
rosis. The remission of symptoms may 
be complete, with total freedom from 
symptoms of any sort, and may last for 
years; or it may result only in an in- 
complete remission of symptoms with- 
out total disappearance at any time. 
Single symptoms, such as diplopia, cen- 
tral scotoma, numbness of an extremity, 
tend to regress within a few months; 
whereas symptoms due to larger lesions, 
such as paraplegia, ataxia, and mental 
deterioration, tend to be permanent. 
Isolated symptoms tend to disappear in 
a far higher proportion of cases than 
do the same symptoms occuring in con- 
junction with others. First symptoms 
have a higher rate of recovery than the 
same symptoms occuring later in the 
disease (Brown and Putnam). Remissions 
of twenty-seven and thirty-nine years are 
known personally to the author. In the 
former instance, transient weakness of 
the left leg of one week’s duration was 
followed by fully developed signs of mul- 
tiple sclerosis twenty-seven years later. In 
the latter case, transient blindness of one 
eye was followed thirty-nine years later 
by unquestionable signs of multiple 
sclerosis. Both patients had been free of 
signs in the interim. 


Frequently, the issue “makes its appear- 
ance before the Workmen’s Compensation 
Courts and tribunals and not infrequently, 
these tribunals have erroneously awarded 
compensation to the claimant either on 
the mistaken premise that an injury di- 
rectly caused the multiple sclerosis or ag- 
gravated a pre-existing and underlying dis- 
ease of multiple sclerosis. 

The Workmen’s Compensation Courts 
and Appellate Courts apparently do not 
have a clear understanding of this disease. 
They have in many instances been per- 
suaded to award compensation on the 
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questionable showing by the claimant that 
he was entirely well and fully able to do 
his daily work until the injury interfered. 
They have been too hasty in some cases 
in adopting the “aggravation theory” in 
those cases where it had been admitted by 
the claimant or proven by the defendant 
that the claimant had been afflicted with 
multiple sclerosis prior to the injury com- 
plained of. 

Remissions from the symptoms (the 
period of time after the original onset of 
multiple sclerosis when the symptoms do 
not manifest themselves) may last for 
months, or even years, during which time 
the employee is able to go about his work 
with no noticeable or disabling difficulty. 

Exacerbation (flaring up of the symp- 
toms) is merely the true course of this in- 
sidious disease. The exacerbations may be, 
and many times are, coincidental with the 
injury. In fact, the exacerbations may in 
many instances produce or bring about the 
injury.” This is because the flaring up of 
the symptoms will produce a spastic gait, 
an imbalance, a shuffling walk, a weak- 
ness in the muscles of the lower and upper 
extremities, dizziness, a temporary loss of 
vision, or temporary blindness. 

The onset of an exacerbation may be 
quite sudden and therefore account for the 
accident. 

Since the employee had gone along for 
months and even years, enjoying a “re- 
mission”, he has forgotten the manifesta- 
tion of the earlier symptoms and consid- 
ers himself perfectly well and completely 
recovered and able to work and therefore, 
when an accidental injury occurs, even 
though the injury is coincidental with the 
exacerbation, he naturally places the en- 
tire blame for his disabled condition on 
the accident. 

A clear insight into the ramifications of 
the disease, its “remissions” and “exacer- 
bations” should be acquired by the Work- 
men’s Compensation Judges and Indus- 
trial Commissioners who frequently have 
to pass upon and decide the issue of com- 
pensability or non-compensability in a 
given case involving multiple sclerosis. 

The disease is a peculiar, as well as a 
dramatic one, with each new exacerbation 
bringing about new and more complex 


*Zanski v. Yellow Cab & Baggage Co., 143 Neb. 
340, 9 N. W. (2d) 302. 
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symptoms. This is necessarily so because 
with each exacerbation more nerve bundles 
are attacked and each attack degenerates 
more nerves. Likewise, the older symptoms 
take on greater severity and generally the 
end result is total disability. 

In a workmen’s compensation case tried 
in 1937 before a midwestern Industrial 
Commission, an accidental injury during 
the course of employment occurred in 
1928, followed by total disability several 
years later. There was a sharp issue as to 
whether there was any causal relationship 
between the trauma sustained and the 
present disability, which was diagnosed as 
multiple sclerosis. The Commissioners be- 
cause of irreconcilible conflict in testimony 
of medical experts used by each party, 
called an independent or neutral physician 
to examine for them and make a report. 
This report was accepted by the Commis- 
sion. Relative to the trauma sustained and 
its possible relation as a causal factor, the 
physician stated: 


“I assume in this case the question of 
trauma is a factor for particular consid- 
eration. In the older neurologic litera- 
ture, trauma was given relatively more 
prominence than has been the case in 
the writings of more recent authors. The 
vague etiology has naturally led specula- 
tion to trauma or injury. First of all we 
must remember that a person who has 
some signs of distress is more likely to 
fall than one who does not have any 
change in his nervous system of this type. 

“According to my opinion, in order 
that trauma may be given any favorable 
consideration whatsoever, I believe there 
must first of all be injury profound 
enough to affect the spinal cord or 
brain which one would expect only in 
the case of direct forcible contact to the 
spine or head. Then we would have to 
show that the patient was completely 
healthy prior to such injury and also that 


all of that would make one consider , 
presumption for trauma as a definite ex. 
citing factor. Such cases have been re. 
ported but I do not recall now having 
any of that class in my experience. 

“This patient described an accident in 
which he fell only from the standing 
to what one might call the sitting 
position. For my own part, I am inclined 
to doubt any statement to the effect that 
this was a direct injury to the spinal cord 
or to the brain. It is significant to me 
in this instance that our patient contin. 
ued on for five years, or thereabouts, oc-. 
casionally seeing his regular family physi- 
cian at his oil station, but during al] 
this time never calling upon his physi- 
cian in his professional capacity about 
complaints referring to his back and to 
the nervous system in general. Whatever 
weight one is inclined to place upon the 
complaints of that time made since the 
patient became totally disabled some 
eight years later, it does not seem tenable 
to me to maintain that a man working 
for that long period suffered signs of 
multiple sclerosis by reason of an in- 
jury incurred so many years previously. 
Whatever the interim complaints may 
have been, the man was not disabled, 
and therefore, the attempt to link up in- 
jury with the development of multiple 
sclerosis is to my mind of most doubt- 
ful significance. 

“Multiple sclerosis in the so-called clin- 
ical state is characterized by scars of the 
nervous system located most irregularly, 
scattered throughout the brain and spinal 
cord. It is not sound logic to assume that 
a lesion growing in the brain is in any 
way caused by a lesion involving the 
spinal cord, nor is it sound logic to 
maintain that any one additional lesion 
is incurred because of the injury that had 
taken place years previously.” 


The Commission denied the claim of 


there wat no posible, cer, complaint” ane employee on the ground that ther 
iad thé aittutte of aaaiiial lerosis, “25 2°t sufficient evidence to sustain the 
psoas ali * Seve rs a - aoe burden of proof as to the causal relation- 
\stnics oer’ Bee ore a cirect ship of the trauma to the then-present total 
relation in time, for instance, a patient disability 


to all appearances will receive an injury Some of the Courts and Industrial Com- 


of some proportion to the head or back missioners are content to award compen- 

and then within a few weeks at least . “tite aff . 
sation to the plaintiff if it can be shown 

or at the most a month develop symp- 

toms to the extent that he is disabled— ‘Dr. J. C. Michael. 





that the injury “aggravated” the disease, 
“caused a flare-up”, and “incited it into 
activity”, “activated manifestations of the 
symptoms” or “terminated the remission” 
and brought about an “exacerbation”. 

Other courts and Industrial Commis- 
sions have taken the view, in denying com- 
pensation awards, that the trauma has no 
causal relationship whatever and that the 
trauma and the exacerbations are merely 
coincidental. 

The Nebraska Supreme Court held that 
the disease of multiple sclerosis was prob- 
ably responsible for the accident sustained 
by the employee, rather that that the ac- 
cident caused the disease." 

It is extremely difficult to determine 
how many times this question has been be- 
fore the Workmen’s Compensation Courts 
and Industrial Commissions because of 
the absence of accurate records. However, 
an attempt has been made to determine the 
number of decisions made by these tri- 
bunals on this issue by writing to many of 
the Industrial Commissions and Work- 
men’s Compensation Courts in the various 
states. 

The writer has been able to find only 
six reported cases dealing with this sub- 
ject. Industrial Commission and Work- 
nyen’s Compensation Court decisions which 
have been reported to the writer are eight 
in number." 


Reported cases denying compensation: 
Zanski v. Yellow Cab & Baggage Co., 
143 Neb. 340, 9 N.W. (2d) 302. 


‘Zanski v. Yellow Cab & Baggage Co., 143 Neb. 
340, 9 N.W. (2d) 302. 

*Zanski v. Yellow Cab & Baggage Co., 143 Neb. 
340, 9 N.W. (2d) 302; Davis v. Lotz, 126 N. J. L. 
615, 20 At. (2d) 602; Woodle v. Sullivan, 19 
N. J., Mise. 458, 21 At. (2d) 151; Ind. Com., et al 
v. Dorchak, 47 Pac. (2d) 396; Dunnigan v. 
Shields, et al, 12 Pac. (2d) 773 (Idaho); Black- 
burn v. Coffeyville Brick & Tile Co., 107 Kans. 
722, 193 Pac. 351. 

"Vanderlip v. City of Greely, Ind. Com. Colo. No. 
330449; Roberts v. Magnolia Petroleum Corp. 
Okla. Ind. Com. No. B 76290; Chambers v. Per- 
manent: Const. Co., & Zurich Acc. & Ins. Co., 
Iowa. Ind. Com., No. $1603; Anderson v. Minn. 
Shell Corp., et al, Ind. Com. Minn., File No. 
47828; Amon v. Compo Shoe Machinery Co., 
et al, Ind. Accident Board, Boston, Mass., No. 
75376; Clark v. Walsh-Kaiser Co., Inc., Dept. of 
Labor, Providence, R. I. W.C.A. No. 5390, Case 
No. 12926; Acton v. P. F. Petersen Baking Co., 
Nebraska Workmen’s Compensation Court, Doc. 
14, Page 159. 
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Dunnigan v. Shields, et al, 12 Pac. 
(2d) 773 (Idaho). 


Industrial Commission and Workmen’s 
Compensation Court cases denying com- 
pensation: 


Acton v. P. F. Petersen Baking Co., Ne- 
braska Workmen’s Compensation 
Court, Doc. 14, Page 159. 
Industrial Commission, et al v. Dor- 
chak (Colo. Ind. Com., 1/17/34 Re- 
versed and remanded, 47 Pac. (2d) 
$96. Sent back to Ind. Com. to de- 
termine if trauma aggravated the pre- 
existing condition of multiple scler- 
osis. 
Vanderlip v. City of Greely, Ind. Com. 
Colorado, No. 330449, State Fund C. 
F. 21489. 
Roberts v. Magnolia Petroleum Corpo., 
Ind. Com. Okla., No. B 76290. 
Anderson v. Minnesota Shell Corp. & 
U. S. Fidelity & Guaranty Co., Ind. 
Com. Minn., File No. 48728. 
Amon v. Compo Shoe Machinery Co. 
and Travelers Ins. Co., Ind. Accident 
Board, Boston, Mass., No. 75376. 
Reported cases awarding compensation: 
Blackburn v. Coffeyville Brick & Tile 
Co., 107 Kans. 722, 193 Pac. 351. 
Davis v. Lotz, 126 N. J. L. 615, 20 At. 
(2d) 602. 
Woodle v. Sullivan, 19 N. J. Misc. 458, 
21 At. (2d) 151. 


Industrial Commission and Workmen’s 
Compensation Court cases awarding com- 
pensation: 


Chambers v. Permanent Const. Co., et 
al, Iowa Ind. Com. No. 31603. 
Dorothy M. Clark v. Walsh Kaiser 
Co., Inc., Workmen’s Compensation 
Court, Providence, R. I, W. C. A. 
No. 3590. 


The Nebraska Supreme Court, in the 
Zanski case (143 Neb. 340) denying com- 
pensation, said: 


“Physicians and specialists in the 
psychiatric and neurological fields testi- 
fied at the trial. Abstracts from articles 
by recognized authorities upon the sub- 
ject appear in the record. The evidence 
is that multiple sclerosis is a chronic, 
progressive, incurable disease of the cen- 
tral nervous system, primarily affecting 
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the youthful between 20 and 40 years 
of age. Its etiology is not definitely known 
and remains exclusively in the field 
of speculation. The disease is typically 
characterized by irregular remissions 
and exacerbations which are unpredict- 
able and unexplainable as to time or 
cause. There may be a rapid, widespread, 
acute flaring up of symptoms, or it may 
be slow. No two cases are alike. It mani- 
fests itself by impairment or coordina- 
tion, clumsiness, ataxic gait, obstipation, 
uncertain memory, and intention of 
speech leading eventually to ultimate 
total disability.” 

“The only medical witness testifying 
in plaintiff's behalf, a specialist if men- 
tal and nervous diseases, does not as- 
sert that the accidents caused the dis- 
ease, but says that they caused an ag- 
gravation of plaintiff's latent pre-dispo- 
sition toward the disease, resulting in 
disability, not because of physical injury 
but because of emotional shock or re- 
action resulting from discouragement, 
insecurity, hopelessness, incapacity, and 
fear that he would be unable to work 
and support his family, after the first 
accident, which overwhelmed him after 
the second. These latter conclusions were 
based upon his examination of plaintiff 
and the history given by plaintiff. How- 
ever, this history did not include im- 
portant facts appearing in the evidence, 
unfavorable to these conclusions, which, 
if existent, the witness admits would af- 
fect his judgment. 

“Four other physicians, as eminently 
identified in the same fields, testify that 
there is no scientific proof of any rela- 
tion between trauma and multiple scler- 
osis, either casual or otherwise, in cases 
similar to the one at bar. They admit 
there is some authority that it may have 
relativity in case of serious, deep injury 
to the physical structure of the back or 
head involving the brain, spinal cord or 
central nervous system, seat of the path- 
ology. However, they allege these auth- 
orities to be dictum, controversial, and 
uncertain, all such reasoning being based 
on possibilities and probabilities, entire- 
ly without proof, it being more logical 
to conclude, as many recognized auth- 
orities do, that the disease of multiple 
sclerosis is responsible for accident rath- 
er than accident for the disease. 
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“We believe the evidence clearly estab. 
lishes that trauma such as plaintiff re. 
ceived did not cause his multiple scler. 
osis, and since the evidence of traumatic 
aggravation of the disease is purely specu. 
lative and conjectural, based on_ possi. 
bilities and probabilities, we hold that 
claimant has no cause of action agains 
the defendant.” 


The Supreme Court of Idaho in the 
Dunnigan case (12 P. 2d 773), said, in de. 
nying an award: 


“The vital issue, however, is: Did the 
total disability arising as a result of an 
accident arising out of and in the course 
of his employment? There is an irrecon- 
cilable conflict in the evidence upon this 
question. Expert evidence was offered 
on behalf of respondents that appel- 
lant’s total disability was the result of 
a disease known as ‘multiple sclerosis’ 
and a deformed lumbar vertebra caus- 
ing a scoliosis in the region of the upper 
lumbar spine and a compensatory scoli- 
sosis in the region of the lower dorsal 
spine, which condition was of long stand- 
ing and existed prior to January 18, 1930. 
Such evidence tended to show that mul- 
tiple sclerosis is a disease marked by 
sclerosis occuring in sporadic patches 
throughout the brain or spinal cord or 
both; that it is regarded as probably 
of infective origin, and it seems to be a 
seriously disputed fact whether or not 
it could result from an injury; that it is 
not curable, develops gradually over a 
period of time, and may last for many 
years. 

“Appellant offered expert testimony 
contradictory to that offered by respond- 
ents and to the effect that the condition 
above stated was the result of the acci- 
dent on January 18, 1930, and not a dis- 
ease. The board found, as recited in its 
findings, that the total disability of ap- 
pellant was not due to the accident oc- 
curing January 18, 1930, or injury re- 
sulting therefrom, and we are forced 
to the conclusion, after a careful study 
of the record, that there is sufficient com- 
petent evidence to support the board's 
findings, which being true, the findings 
will not be disturbed.” 


In the Davis case (20 A. 2d 601) the 





July, 1947 


Supreme Court of New Jersey said in af- 
firming an award. 


“Upon a review of the evidence we are 
of the opinion that the award should be 
affirmed. Concededly the petitioner was 
able to work up to the time of the acci- 
dent of September 2, 1938, and thereaf- 
ter was totally and permanently disabled. 
It is not necessary that the accident on 
this date should be shown to be the sole 
contributing cause to the condition of 
the. petitioner. If a pre-existing condition 
was aggravated thereby, the injury is 
compensable. Furferi v. Pennsylvania 
Railroad Co., 117 N. J. L. 508, 189 A. 
126. The testimony of some of the medi- 
cal experts was sufficient, we think, to 
warrant the inference that the accident 
of September 2, 1938, had an effect upon 
petitioner’s condition. Dr. Beling testi- 
fied that it probably aggravated his con- 
dition. The fact that this accident was 
immediately followed by complete dis- 
ability is entitled to great weight. We 
think the evidence supports the finding 
that the accident of which notice was 
given was the probable cause of pe- 
titioner’s disability in that it aggravated 
his former condition. It is not necessary 
that it be a certainty.” 


In the Woodle case (21 A. 2d 151), affirm- 
ing an award, it was said: 


“It seems clearly established in the 
medical testimony that the condition 
from which petitioner is now suffering 
is multiple sclerosis. The controversy 
medically, there being admission by pe- 
titioner’s experts that this condition pre- 
existed the accident is as to whether or 
not the accident suffered by petitioner 
aggravated this pre-existing condition. 
Petitioner’s experts maintained it did, 
respondent's that it did not. It was fur- 
ther stated that this condition is remis- 
sional in nature. 

“That the petitioner suffered from this 
disease previous to the accident I do not 
think can be doubted because of his 
former symptoms of numbness of the 
right hand which the medical testimony 
clearly establishes was the result of this 
disease. That it was not disabling before 
the accident is equally clear from the 
evidence of petitioner’s continuance at 
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work without difficulty until after the 


occurence of his accidental injuries. 
*_ * & @ 


“Petitioner urges that the fall suffer- 


ed by him activated this condition and 
caused thereby his present total disability. 


“Respondent urges in its brief that 
the mere fact that two things happen 
within a short time of each other is not 
proof that one caused the other. But. 
yet where, as here, physical deterioration 
closely follows an event competent to 
produce that effect, one cannot easily 
escape the inference of a causal con- 
nection between the two and such in- 
ference is not overcome by mere medical 
theory in my opinion.” 


The Supreme Court of Kansas in the 


Blackburn case (193 P. 351) affirming an 
award (jury verdict) said: 


“The authorities agree that there are 
various causes which produce the dis- 
ease. Some state that acute infection 
may cause it or that it may come from 
measles, scarlet fever, smallpox, whoop- 
ing cough, and other infectious diseas- 
es. Heredity is given as one of the most 
frequent causes, and many of the auth- 
orities mention traumatic injuries, al- 
though some of the modern ones do 
not refer to that as a cause. The testi- 
mony of the physicians was based upon 
knowledge gained by consulting authori- 
ties, rather than from personal acquain- 
tance with the disease. The principal 
conflict in the testimony of the physi- 
cians called by the plaintiff, and those 
who testified for the defendant arose 
over the question whether multiple 
sclerosis could develop from a traumatic 
injury immediately after such injury. 
One physician who testified for the de- 
fendant gave his opinion that plaintiff's 
injury was absolutely independent of 
and had nothing to do with the dis- 
ease. He thought that anything that 
would excite a patient who had the dis- 
ease in the earlier stages would exagger- 
ate the symptoms, but would not of itself 
cause the disease to become permanently 
worse.” 

* *# # @ 

“Dr. Baird, a regular practicing physi- 
cian, who had known the plaintiff's fam- 
ily five or six years, and had treated him 
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for multiple sclerosis, was a witness for 
the plaintiff. He named acute infections, 
scarlet fever, measles, and other infectious 
diseases as recognized causes of multiple 
sclerosis, and stated that the authorities 
he had consulted give traumatic injuries 
as one, but indicate that in 50 per cent. 
of the cases it was impossible to determine 
the cause, that heredity was a frequent 
cause, and that there had been instances 
where there had been as many as six or 
seven members of the same family suf- 
fering with the disease. To a hypotheti- 
cal question asked for the purpose of 
getting his opinion upon whether the 
disease from which the plaintiff suffers 
could have been caused by his injury, he 
answered, ‘I would say that it was con- 
tributory.’ He explained his answer to 
mean that this disease might have been 
latent in the system prior to the injury, 
in which case ‘the injury may have been 
the last straw that caused the disease 
to blaze up at that time,’ but the witness 
could not say that it was absolutely the 
cause of it, for the reason that, if the 
disease were present in the system, it was 
only a question of time until it would 
assert itself.” : 


In the Dorchak case, the Industrial 
Commissior of Colorado denied an award 
to claimant. On appeal to the district 
court, that court remanded the case to the 
Commission to determine whether or not 
the injury aggravated the symptoms of 
multiple sclerosis which disease the claim- 
ant was alleged to have been afflicted with 
prior to the accident. The Supreme Court 
of Colorado (47 P. 2d 396) said in affirm- 
ing the order to remand: 


“In view of the fact that the finding 
required by the district court must be 
made in this cause, and in view of the 
great number of cases in which it js 
contended by the claimant, or the issue 
is raised, that a pre-existing diseased con. 
dition has been aggravated by an injury 
we think it proper to observe that in 
such cases, in order that the district 
court, and this court on review, may de. 
termine whether there is any evidence 
in support of the commission’s finding, 
the commission should determine and 
set out in its findings: (a) Whether 
there was a pre-existing diseased condi- 
tion; (b) what that diseased condition 
was; and (c) whether it was aggravated 
by the occurrence shown in evidence and 
relied upon as an accidental injury. 
When the issue of aggravation is raised, 
a determination of its existence and 
character is absolutely necessary to the 
formation of an intelligent conclusion as 
to whether there has been an aggrava- 
tion of such condition.” 


It is clearly demonstrated from the fore- 
going analysis of reported cases that the 
courts and commissions are in hopeless 
conflict on the part played by multiple 
sclerosis in industrial accidents. 


CONCLUSION 


In the last analysis, it seems clear, of 
course, that whether or not trauma has 


any relation whatsoever to multiple scleros- 


is, either by way of direct cause or by way 
of aggravation is a scientific problem rath- 
er than a legal one. 


How Far Discovery Under The Federal Rules of 
Civil Procedure 


By J. Harry LaBrum 
Philadelphia, Pennsylvania 


HE extent to which the Federal Rules 
of Civil Procedure permit a litigant to 
compel his adversary to divulge informa- 
tion and produce statements obtained pre- 
paratory to litigation was recently con- 
sidered by the Supreme Court of the 


United States in the case of Hickman v. 


Taylor.* 


That case arose out of the sinking of a 
tug, owned by respondents, with the re- 


*329 US. 495, 91 L. Ed. 330 (1947). 





sultant death of five members of the crew. 
Shortly thereafter, respondents retained 
counsel to defend them against potential 
suits by representatives of the deceased 
crew members and also to prosecute a suit 
against a third party allegedly responsible 
for the sinking. In anticipation of such 
litigation, respondent's attorney  inter- 
viewed and obtained signed statements of 
the surviving crew members. He also in- 
tervicewed other witnesses believed to have 
information relating to the sinking and, 
in some instances, made memoranda of 
what they told him. 

Prior to the investigation made by re- 
spondent’s attorney, a public hearing was 
held before the United States Steamboat 
Inspectors at which the survivors were ex- 
amined, their testimony being recorded 
and made available to all interested part- 
ies. 

Subsequently, suit was instituted by the 
representative of one of the deceased crew 
members. As part of his pre-trial proced- 
ure, petitioner served upon respondents a 
set of 39 interrogatories and a set of sup- 
plemental interragotories. The 38th inter- 
rogory of the original set, and the supple- 
mental interrogatories asked whether state- 
ments of the crew and other persons had 
been taken, and requested that respond- 
ents attach to their answers copies of all” 
such statements, if in writing, or the ex- 
act details thereof if oral. 

Respondents answered all except the 
38th and supplemental interrogatories. 
Thereupon the District Court for the 
Eastern District of Pennsylvania, upon 
motion of petitioner, ordered respondents 
and counsel to reply to those interroga- 
tories." Upon their refusal to comply with 
that order, respondents and their attorney 
were adjudged in contempt. On appeal to 
the Circuit Court of Appeals for the Third 
Circuit, the contempt conviction was set 
aside on the ground that the subject mat- 
ter of the disputed interrogatories was 
privileged and not within the scope of 
the discovery procedure.” The Supreme 
Court granted certiorari and thereafter 
affirmed the Circuit Court of Appeals. 

As stated in its opinion, the Supreme 
Court granted certiorari because the dis- 
trict courts had long been in disagree- 


*Hickman v. Taylor 4 F.R.D. 479 (E.D. Pa., 1945). 
*Hickman v. Taylor, 153 F. 2d 212 (CCA 3d, 1945) . 
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ment over the extent to which a litigant 
might inquire into his adversary’s file, 
with a resultant lack of unanimity in the 
decisions.‘ Furthermore, Appellate Courts 
were rarely given the opportunity to re- 
view orders disposing of questions by 
lower courts involving the discovery pro- 
cedure as they were generally interlocu- 
tory. Whether or not the action of the 
Supreme Court will have the desired effect 
of resolving a troublesome issue and pro- 
viding a basis for future harmonious ac- 
tion among the district courts is a ques- 
tion whose answer the writer hesitates to 
predict. 

Rules 26, 33 and 34 of the Federal Rules 
of Civil Procedure are the rules which were 
subject to review in the Hickman Case. 
Rule 26 provides for the taking of the 
oral or written deposition of any person, 
whether a party or not, on any relevant 
matter not privileged. Rule 33 permits 
service upon a party of written interroga- 
tories. Although the scope of discovery 
under Rule 33 is not specifically set forth 
therein, it is generally conceded that that 
rule allows an inquiry equally broad with 
that permitted under Rule 26°. Rule 34 
provides for a court order, made upon mo- 
tion of any party showing good cause, re- 
quiring the production for inspection of 
any designated document, paper, photo- 
graph etc., which is material and not 
privileged. These three rules, although 
providing different discovery devices, are 
practically co-extensive in scope. They re- 
quire only that the information or state- 
ments sought be relevant or material and 
that they be not privileged. 

That the federal rules afford a wide lati- 
tude for the pretrial discovery of relevant 
facts is obvious. Under those rules the true 
facts of a case may no longer be retained 
in the exclusive possession of one party. 

The federal rules of discovery were 
designed to promote, so far as possible, the 
disposition of law suits on the basis of the 
known actual facts. Ideally, of course, the 
outcome of a law suit should be de- 


*$29 U.S. 495, 91 L. Ed. 330, 333 (1947). 
“u'maliey v. Lhrysler Corp. 10 F.RS. 16.34, Case 
1 (CCA 7th, 1947). In the Hickman case the 
matter became appealable as a result of the act- 
ion of the district court in adjudging respondents 
in contempt. 

“See cases collected in 2 Moore's Federal Practice 
§ 33.02, Cumulative Supplement. 
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termined upon principles of justice and a 
determination of what is just depends up- 
on a knowledge of all relevant facts. This 
is the end sought to be attained by the 
federal rules’, and it is with this end in 
mind that any question involving those 
rules should be examined. 

Broad as the discovery rules are, how- 
ever, it must be recognized that there are 
certain limits within which their opera- 
tion must be confined. The most import- 
ant limitation is that the matter sought 
to be discovered must not be privileged. 
It was on the basis of this limitation that 
the Circuit Court of Appeals in the Hick- 
man case held that the statements obtained 
by respondent’s attorney in anticipation of 
litigation were not liable to discovery. The 
decision of the Circuit Court of Appeals 
is predicated on the assumption that the 
“privilege” referred to as a limitation in 
the discovery rules is broader than the 
privilege comprehended in the rule of 
evidence which excludes confidential 
statements made by a client to his attor- 
ney. That the statements and information 
requested by petitioner did not fall with- 
in the latter rule was conceded by the 
court, which nonetheless barred the dis- 


covery as coming within a broader concept 
of privilege.” In so holding, the Circuit 
Court was supported by the decisions of 
English courts interpreting a somewhat 
similar procedural rule.’ Without ques- 


"Hoffman v. Palmer, 129 F 2d 976 (CCA 2d, 1942); 
Hickman v. Taylor, 153 F 2d 212 (CCA 3d, 1945). 
*Hickman v. Taylor, 153 F 2d 212, 222 (CCA 3d, 
1945). 

*The English Rule 0. 31, R. 14 as to Discovery of 
Documents, corresponding to our Rule 34 of the 
Federal Rules of Civil Procedure is as follows 
(The Annual Practice, 1945, p. 557): 


“ORDER XXXI 

Discovery and Inspection 
“14. It shall be lawful for the court or a 
judge, at any time during the pendency of any 
cause or matter, to order the production by any 
party thereto, upon oath, of so much of the 
documents in his possession or power, relating 
to any matter in question in such cause or mat- 
ter, as the court or judge shall think right; and 
the court may deal with such documents, when 
produced, in such manner as shall appear 
just.” 


_ Commenting on the English Rules of Discovery, 
Odgers, in Pleading and Practice, 8th edition, at 
page 285, states: 


“Documents prepared with a view to Litigation. 
All documents which are called into existence 
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tioning the propriety of the result reached 
by the Circuit Court or the reasoning that 
produced that result, it is submitted that 
use of the concept of “privilege” as the 
basis for the decision should have been 
avoided. By adopting a definition of priyi. 
lege, sufficiently broad to shield from 
disclosure statements obtained by an at. 
torney from third party witnesses, it may 
well be that the court was thereby laying 
the groundwork for a future extension of 
the rule of evidence in that connection, 
It is true, of course, that the court did 
draw a distinction between that rule of 
evidence and the privilege contemplated 
by Rules 26, 33 and 24. Nevertheless, there 
is a danger that the use of a more or less 
well defined concept like “privilege” to 
encompass a situation not within that con- 
cept” will tend ultimately to destroy its 
limits. Expansion of the concept of privi- 
lege would result, of course, in increasing 
the number of evidential matters which 
may be excluded at trial. Such a result is 
against the trend of modern jurisprudence." 
Furthermore, in addition to being possibly 
dangerous, the use of the word “privilege” 
in this case is probably a perversion of the 
intention of the framers of the Rules. To 
a lawyer,—and certainly to a legal drafts. 
man, the word privilege has a specialized, 
technical significance. It is not likely that 
the draftsman of the Federal Rules, when 
using that word, intended to include there- 


*The accepted definition of “privilege” is stated 
in Wigmore on Evidence (3rd Ed.) § 2292: 


“Where legal advice of any kind is sought from 
a professional legal adviser in his capacity as 
such, the communications relating to that pur- 
pose, made in confidence by the client, are at 
his instance permanently protected from dis- 
closure by himself or by the legal adviser, 
except the protection be waived.” 


“Indicative of the trend toward maximum ad- 
missibility of evidence is Rule 43 of the Federal 
Rules of Civil Procedure which provides that 
admissibility shall be determined under the 
law,—federal, equity or state—, which most 
favors the reception of evidence. 





for the purpose of assisting the deponent or 
his legal advisers in any actual or anticipated 
litigation are privileged from production. (cit- 
ing cases). . . So are all papers prepared by an 
agent of the party for the use of his solicitor 
for the purpose of the action provided such 
action be then commenced, or at least imminent 
(citing cases) .” 
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in anything other than its accepted con- 
tent.” 

In affirming the result reached by the 
Circuit Court of Appeals and holding that 
the statements sought by petitioner were 
not the proper subject matter of the fed- 
eral discovery procedure, the Supreme 
Court grounded its opinion on certain 
equitable considerations inherent in the 
facts of the case before it. The Court ex- 
pressly rejected the contention that the re- 
quested statements and information were 
protected from discovery by the attorney- 
dient privilege, and refused to include 
within that privilege information ob- 
tained by an attorney from third persons.” 

Conceding that the requested statements 
were not privileged and also that the dis- 
covery rules are to be so interpreted as to 
effect a maximum disclosure of relevant 
facts, the Court refused to permit discov- 
ery on the ground that no need therefor 
was shown to exist. Adverting to the fact 
that the substance of the information 
sought in the disputed interrogatories had 
already been revealed to plaintiff's attor- 
ney by respondents or was readily avail- 
able to him through the witnesses whose 
names appeared in the record of testimony 
taken before the United States Steamboat 
Inspector, the Court said: 


“For aught that appears, the essence 
of what petitioner seeks has been re- 
vealed to him already through the in- 
terrogatories or is readily available to 
him direct from the witnesses for the 
asking.” 


No blanket prohibition against the dis- 
covery of statements taken by an attorney 
in anticipation of litigation is imposed. No 
cloak of privilege is thrown about those 

“The report of the Supreme Court Advisory 

Committee on Rules for Civil Procedure states: 

“The Committee believes that the term 
“privileged” as used in that (26) rule was not 
designed to include anything more than that 
embraced within the rule of testimonial ex- 
clusion regarding privileged communications 
as developed under the applicable laws of 
evidence, both common law and statutory.” 

*“We also agree that the memoranda, statements 

and mental impressions in issue in this case fall 

outside the scope of the attorney-client privilege 
and hence are not protected from discovery on 

that basis.” 329 U.S. 495, 91 L. Ed. 330, 337 

(1947). 

“Ibid. 

*329 U.S. 495, 91 L. Ed 330, 338 (1947). 
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statements. The statements are made un- 
available to an adversary only if no com- 
pelling reason is advanced for their dis- 
covery. 


“We do not mean to say that all writ- 
ten materials obtained or prepared by 
an adversary’s counsel with an eye to- 
ward litigation are necessarily free from 
discovery in all cases. Where relevant 
and non-privileged facts remain hidden 
in an attorney's file and where produc- 
tion of those facts is essential to the 
preparation of one’s case, discovery may 
properly be had. Such written statements 
and documents might, under certain cir- 
cumstances, be admissible in evidence or 
give clues as to the existence or location 
of relevant facts. Or they might be use- 
ful for purposes of impeachment or cor- 
roboration. And production might be 
justified where the witnesses are no long- 
er available or can be reached only with 
difficulty. Were production of written 
statements and documents to be pre- 
cluded under such circumstances, the 
liberal ideals of the deposition-discov- 
ery portions of the federal Rules of Civ- 
il Procedure would be stripped of much 
of their meaning. But the general policy 
against invading the privacy of an at- 
torney’s course of preparation is so well 
recognized and so essential to an or- 
derly working of our system of legal 
procedure that a burden rests on the 
one who would invade that privacy to 
establish adequate reasons to justify pro- 
duction through a supboena or court 
order. That burden, we believe, is neces- 
sarily implicit in the rules as now con- 
stituted.” 


Oral statements of witnesses, whether 
committed by an attorney to written form 
or retained by the attorney as a recollec- 
tion or mental impression, cannot be 
made the subject of the discovery process.” 
The information contained in the oral 
statements can be made available to an 
interrogating party by an examination of 
the witnesses themselves or by proper 
questions direeted to the adverse party. 


“Id. at 339. 

“The portion of the opinion dealing with oral 
statements is not clear. The language seems to 
indicate both that such statements are not sub- 
ject to discovery and, on the other hand that 
they are discoverable in a_proper case. 
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In requiring a showing of necessity as a 
condition to the allowance of discovery, 
the Supreme Court departed from a literal 
interpretation of the discovery rules. It is 
only Rule 34 that requires such a show- 
ing. Both Rule 26 and Rule 33 provide 
for the taking of depositions and serving 
of interrogatories as a matter of right, 
neither the intervention of the Court nor 
a showing of good cause being necessary. 
Since it was not under Rule 34 but under 
Rule 26 or 33 that petitioner proceeded,” 
the requirement that good cause be shown 
amounts to a judicially imposed limitation 
of the right of discovery not found in the 
wording of the Rules. Justification for 
such an interpretation is not difficult to 
find. As was said by Justice Jackson in his 
concurring opinion: 


“It is true that the literal language of 
the rules would admit of an interpre- 
tation that would sustain the District 
Court’s order.” But all such proce- 
dural measures have a background of 
custom and practice which was assumed 
by those who wrote and should be by 
those who apply them. Certainly noth- 
ing in the tradition or practice of dis- 
covery up to the time of these rules 
would have suggested that they would 
authorize such a practice as here pro- 


posed.” 





“[t was not clear under what rule or rules pe- 
titioner was proceeding. Apparently in direct- 
ing interrogatories to respondent, he conceived 
his remedy to be under Rule 33. That rule, 
however, relates only to depositions of a party 
and hence was not available to support either 
an order or a contempt action against respond- 
ent’s attorney. Furthermore, inasmuch as pe- 
titioner was seeking the production of papers, 
it may be argued that his remedy was under 
Rule 34. Indeed, there is language in the Su- 
preme Court’s opinion that seems to suggest 
that Rule 34 must be used to obtain such dis- 
covery. However, the better considered view, 
and the one supported by the weight of auth- 
ority, permits discovery of copies of documents 
under Rule 33. This view has been recognized 
by at least one district court as still in existence 
despite the language employed in Hickman v. 
Taylor. De Bruce v. Pennsylvania Railroad 
Company, 10 F.RS., 26 b. 211, Case 2 (E.D. 
Pa., 1947). 

“That order required production of the request- 
ed statements without regard to the existence 
or non-existence of cause. Hickman v. 


Taylor, 4 F.R.D. 479 (E.D. Pa., 1945). 
"329 U.S. 495, 91. L. Ed. 330, 342 (1947). 
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Not only the. background of the rulg 
but the purpose that they were designed 
to effectuate, compels the conclusion that 
such a limitation as was imposed on the 
use of discovery was proper. As previously 
indicated, that purpose was to make avail. 
able to a litigant all relevant facts in the 
possession of his adversary and to prevent 
a determination of legal rights upon the 
basis of incomplete facts. But where ll 
such facts are known or are readily avail. 
able to the interrogating litigant, the pur. 
pose is served without the necessity of re. 
course to the rules. Permitting an inquiry 
into an adversary’s file may tempt an un- 
scrupulous litigant to procure perjured 
testimony. Furthermore, such a litigant may 
be induced to relax his own investigative 
efforts and to rely on those of his more in- 
dustrious opponent. Consequently, an in- 
quiry into a litigation file should be per- 
mitted, if at all, only when there are reas. 
ons therefor, sufficiently compelling to ovy- 
erride the danger inherent in that practice. 
Although the wording of the rules does not 
impose such a limitation, it is nonetheless 
justified by their historical background and 
by an examination of their underlying 
purpose. 
It is unlikely that the decision in Hick- 
man v. Taylor will excite any substantial 
criticism on the ground that unreasonable 
restrictions were thereby placed upon the 
operation of the discovery rules. The re- 
striction appears to be reasonable and non- 
violative of the spirit of the rules. If that 
decision is subject to criticism, the basis of 
most of the attacks will be that the lang- 
uage of the opinion permits a broad exten- 
sion of the discovery procedure and pro- 
vides no hard and fast rule for the deter- 
mination of discovery problems in a given 
case. 

The portion of the opinion which sanc- 
tions inquiries into a litigation file repre- 
sents a broadening of the scope of discov- 
ery as previously defined by many district 
courts. In denying discovery, these courts 
have had recourse to a number of theories, 
legal and otherwise. The inquiry has been 
forbidden in some cases on the ground 
that the information sought was hearsay.” 





*™Rose Silk Mills, Inc. v. Insurance Co. of North 

America, 29 Fed. Supp. 504 (S.D.N.Y., 1939); 
Colpak v. Hetterick, 40 Fed. Supp. 350 (E.D. 
N.Y., 1941); Maryland for use v. Pan American 
Bus Lines, Inc., |] F.R.D. 213 (D. Md., 1940) 
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Other decisions are based on what is felt 
to be the unfairness of permitting one liti- 

nt to enjoy the fruits of his adversary’s 
industry, thus penalizing the diligent and 
putting a premium on laziness.” And, as 
previously indicated, at least one Circuit 
Court of Appeals and the English Courts 
have held the requested information priv- 
ileged.” To the extent that the opinion of 
the Supreme Court eliminates these objec- 
tions that opinion has indeed effected a 
broadening of the scope of pre-trial dis- 
covery. 


To the extent, however, that the opin- 
ion of the Supreme Court confines the dis- 
covery of statements obtained in prepara- 
tion for litigation to cases in which there 
is shown a compelling need therefor, that 
opinion restricts the scope of discovery as 
defined by other district courts. There have 
been numerous cases in which discovery was 
allowed without reference to the existence 
of good cause.” Some cases have suggested 
that the proper test is not the existence of 
good cause for the discovery, but the ab- 
sence of a showing that to allow discovery 
would impede the administration of jus- 
tice.” According to these latter cases, the 
burden is not on the interrogator but on 
the party interrogated. 


Whatever may have been the rule in the 
past, in the future it will no longer be 
possible for a litigant to obtain written 
statements obtained by his adversary’s at- 
torney without a showing of compelling 
reasons. It may be doubted, however, that 
this restriction will apply to cases where 
the statements are made by a company 
employee in the course of routine investi- 
gation by the company’s Claim or Legal 
Department. With respect to such state- 
ments there has been relative unanimity 


*Piorkowski v. Socony Vacuum Oil Co., 1 F.R.D. 
107 (M.D. Pa., 1939); McCarthy v. Palmer, 25 
Fed. Supp. 585 (E.D.N.Y., 1940) . 


*Notes 8 and 9, supra. 


“Van Sant v. American Express Co., 8 F.RS. 
34.41, Case 4 (E.D. Pa., 1944); Blank v. Great 
Northern Ry. Co., 4 F.R.D. 213 (D. Minn., 
1943); Price v. Levitt, 29 Fed. Supp. 164 (E.D. 
N.Y., 1939); Bough v. Lee, 29 Fed. Supp. 498 
S.D.N.Y., 1939). 


“Hickman v. Taylor, 4 F.R.D. 479 (E.D. Pa., 
1945); Bough v. Lee, 29 Fed. Supp. 498 (S.D. 
N.Y., 1939). 
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in holding them discoverable.” The status 
of oral statements made to an attorney by 
third party witnesses is not clear. The 
opinion in the Hickman Case places them 
in a separate category and seems to make 
them discoverable, if at all, only in very 
rare instances and upon a showing of 
necessity greater than in cases involving 
written statements. 

The important question raised by the 
Hickman Case, and not categorically 
answerable is: what kind of a showing is 
required to invoke the discovery process 
as to statements in an attorney’s file. At 
least one district court has given a partial 
answer to that question, holding that the 
required good cause is made out upon a 
showing that the witness would not be 
available for trial.” Beyond that, it would 
be unwise to attempt to frame an ade- 
quate definition of “good cause”. As a 
matter of practicality, the determination of 
good cause will be left to the determina- 
tion of the district court in each case. 
There will arise, of course, certain rules 
based on recurring fact situations which 
will probably crystalize as standards in 
determining whether discovery should be 
allowed or denied. 

It is worthy of note that the Advisory 
Committee on Federal Rules of Civil Pro- 
cedure, prior to the decision in Hickman 
v. Taylor had recommended an amend- 
ment to the discovery rules that was de- 
signed to accomplish substantially what 
that decision accomplished.” The pro- 
posed amendment shielded from discovery 
statements prepared by the adverse party, 


*Mulligan v. Eastern Steamship Lines, Inc., 10 
F.RS., 34.411, Case 3 (S.D.N.Y., 1947); Kirsh- 
ner v. Palmer, 9 F.RS., 26 b. 211, Case 3 
(S.D.N.Y., 1945); Dowd v. American Steamship 
Co., 5 F.R.D. 240 (W.D.N.Y., 1945). 


™Kaner v. J. H. Winchester & Co., Inc., 10 
F.R.S. 26 b. 211, Case 4 (E.D.Pa., 1947). 


*The court shall not order the production or 
inspection of any writing obtained or prepared 
by the adverse party, his attorney, surety, in- 
demnitor or agent in anticipation of litigation 
or in preparation for trial unless satisfied that 
denial of production or inspection will unfairly 
prejudice the party seeking the production or 
inspection in preparing his claim or defense 
or will cause him undue hardship or injustice. 
The court shall not order the production or 
inspection of any part of the writing that re- 
flects an attorney’s mental impressions, conclus- 
ions, opinions, or legal theories... ” 
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his attorney, indemnitor, etc., unless de- 
nial of discovery would prejudice the in- 
terrogating party. That recommendation 
was made as the preferrable alternative to 
excluding completely such material from 
discovery or making it freely discoverable. 
That choice was thus expressed by the 
Committee: 


“The Committee was not willing to 
accept the conclusion that material 
obtained or prepared by the adversary 
in preparation for trial was completely 
privileged, if obtained or prepared by 
an attorney, without regard to the con- 
tents or the nature of the information 
sought. On the other hand, it did not feel 
willing to accept the view that such 
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matters could be delved into in every 
case without restriction.” 

After the decision in the Hickman 
case, the proposed amendment was aband. 
oned as no longer necessary. 

Although the opinion in Hickman y. 
Taylor leaves something to be desired as q 
sound and readily applicable rule of dis. 
covery, the decision marks a step toward 
more unified discovery practice. Likewise 
on the credit side is the relegation of the 
concept of privilege to its proper sphere. 
But the real worth of that case must de. 
pend upon the manner in which the dis. 
trict courts apply its principles. 


"5 F.R.D. 460. 


Contracts By Liability Insurer Not To Raise The Defense of 
Charitable Or Governmental Immunity 


By KENNETH P. Gruss and Henry S. Reuss 
Milwaukee, Wisconsin 


B and large, charitable and municipal 


corporations are not liable for injury 
to third persons caused either by the con- 
dition of their premises or by the acts of 
their employees. Both doctrines have been 
sharply criticized in recent years by courts 
and commentators.” Numerous judicial 
and legislative inroads have been made 
upon them.’ But the general outlines of 
the immunity doctrines persist. 


"Charities: Note (1944) 29 Iowa L. Rev. 624. 
Municipalities: Borchard, Government Liability 
in Tort (1924) 34 Yale L. J. 1, 129, 229 (1926) 
36 id. v, 757, 1039; (1928) Col. L. Rev. 577, 734. 
See also Blachly and Oatman, Approaches to 
Governmental Liability in Torts A Compara- 
tive Survey (1942) 9 Law & Contemp. Prob. 181. 
*Charities: Notes (1944) 29 Iowa L. Rev. 624; 
(1943) 10 U. of Chi. L. Rev. 211; Comment 
(1943), 17 Tulane L. Rev. 621; Note, 16 Wis. 
L. Rev. 570 (1941). Municipalities: Borchard, 
Governmental Liability in Tort (1924) 34 Yale 
L. J. 1, 129, 229; Doddridge, Distinction Be- 
tween Governmental and Proprietary Functions 
of Municipal Corporations (1925) 23 Mich. L. 
Rev. 325; Harno, Tort Immunity of Municipal 
Corporations (1921) 4 Ill. L.Q. 28; cf. Maguire, 
State Liability for Tort (1916) 30 Harv. L. Rev. 
20 


*See, e. g., Sheehan v. North Country Communi- 
ty Hospital, 273 N. Y. 163, 7 N. E. (2d) 28 (1937) ; 
Homes v. County of Erie, 291 N. Y. 798; 53 N.E. 
(2d) 369 (1944); Wis. Stat. 1945, Sec..66.095. 


The injured person is just as much in- 
jured when the tort feasor is a charitable 
or municipal corporation as when he is a 
private person. With all effective relief de- 
nied him,‘ the injured person becomes the 
“forgotten man” of the law of torts. The 
worker gets his workmen’s compensation; 
the non-employee receives relief for neg- 
ligent acts; only the person so unfortu- 
nate as to be injured by a charity or muni- 
cipality is left without recovery. 

It is not surprising that officials of 
charities and cities have increasingly at- 
tempted, by tempering their immunity, to 
avoid this injustice. The method used is 
to take out a policy of liability insurance 
on the immune activity, thereby (so runs 
the theory) remembering the forgotten 
man” at the cost of an insurance prem- 
ium. 

The Man from Mars might think that 
this device deserved to succeed in its 
worthy purpose of making financially 
whole those crippled by charitable or 
municipal mistakes. But frequently the 
charity that wants to be charitable and 
the city that wants to be civic find them- 


‘The charitable or municipal employee may be 
sued for the tort, but is usually judgment-proof. 
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selves legally impotent to follow their bet- 
ter natures. 

A recent Wisconsin case illustrates this 
point with respect to municipal corpora- 
tions. In Pohland v. City of Sheboygan,” 
the City of Sheboygan took out an “Own- 
ers, Landlords’ and Tenants’ Liability 
Policy” with an insurer, who agreed to 
pay all sums that the city “shall become ob- 
ligated to pay by reason of liability . . . 
for damages . . . caused by accident and 
arising out of the ownership, maintenance 
or use” of a city park, up to $10,000. The 
annual premium was $391.00. The Wis- 
consin State Department of Insurance, on 
the recommendation of the National Bu- 
reau of Casualty and Surety Underwrit- 
ers, approved the premium, on the basis 
that it covered the risk the insurer would 
have to face by reason of its promise, set 
forth in the policy, not to interpose a de- 
fense because of “the fact that the insured 
is a municipal corporation.’”” The plain- 
tiff, while tobogganing in the park, was in- 
jured because of a concealed dangerous 
defect. He brought suit against the City 
and the insurer for $10,000. Demurrers on 
the ground that the complaint failed to 
state a cause of action, brought by both 
defendants, were sustained below. 

On appeal, the order was affirmed. The 
Wisconsin Supreme Court’s main ground 
was that no statutory authority existed 
for the City to take out an insurance 
policy to protect citizens who could not 
have sued the City in the absence of such 
policy. The Court said: 


“The plaintiff contends that the City 
and the insurer are estopped from as- 
serting the defense that the injuries in- 
volved were sustained while the city was 
engaged in the performance of a gov- 
ernmental function, because of an ex- 
press agreement in the policy in suit 
that neither would assert such defense 
in an action to recover for negligence 
of employees of the city. 

“As to the City, the City has no 
power except such as is conferred on it 
by statute, and such as is mecessary to 
the exercise of a power so conferred. 
No statute is pointed out as conferring 


"Decided by Wisconsin Supreme Court June 
10, 1947. 

‘Letter from Wisconsin Department of Insurance, 
dated April 25, 1947. 


the power to make the agreement re- 
ferred to, and none is pointed out from 
which the power to make that agree- 
ment is necessary. We know of no statute 
conferring or authorizing the exercise 
of such power. No adjudicated cases 
are cited as authorizing such power. 
We consider that the proposition con- 
tended for is not tenable. 

“As to the Insurance Company the 
policy is one of indemnity. The Com- 
pany is not liable unless the City is. 
The City not being liable the Com- 
pany is not.” 


The plaintiff had based his assertion 
that the City was empowered to take out 
the policy on two Wisconsin statutes. 
Wis. Stat. 1945, Sec. 66.18, provides that 
a city is “empowered to procure liability 
insurance.” This the Court held inappli- 
cable on the ground that it allowed a city 
to take out a policy to protect itself against 
liability, but not merely for the welfare of 
its citizens. Sec. 62.11 (5), which allows the 
¢ity to act “for the health, safety and wel- 
fare of the public”, was not mentioned by 
the Court, although it would seem in terms 
adequate to permit the insurance contract. 

The Court distinguished Kentucky and 
Tennessee decisions’ allowing recovery 
against the insurer on the ground that the 
statutes there by implication empowered 
the municipality to take out a policy of 
insurance. 

The moral is clear. Municipalities which 
wish to protect their citizens against the 
medieval doctrine of municipal non-lia- 
bility’ must make sure that they have clear 
statutory authority to take out an insur- 
ance policy allowing third persons to re- 
cover against the insurer where there is no 
liability on the part of the municipality. 
Even with such a statute, it still takes a 
little hard-headed judicial reasoning to 
hold the insurer, who may still insist, as in 
the Pohland case, that the city is not lia- 
ble, and hence the insurer is not. A work- 
able theory is that advanced by the Ken- 


"Taylor v. Knox County Board of Education, 
29 Ky. 767, 167 S.W. (2d) 700 (1942); Rogers v. 
Butler, 170 Tenn. 125, 92 S.W. (2d) 414 (1936). 
Accord: Earl W. Baker and Co. v. Legaly, 144 
F. (2d) 344 (C.C.A. 10th, 1944). 

*And against the doctrine that the municipality 
is not liable under respondeat superior for the 
negligent acts or omissions of its agents. 
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tucky and Tennessee cases just referred to. 
to the effect that the doctrine of munici- 
pal non-liability is based upon the deple- 
tion of municipal funds if the municipal- 
ity is held liable; and that if an insurance 
policy prevents such depletion, the muni- 
cipality can be held liable, since payment 
would in fact be made by the insurer. 
Apart from this  trust-fund-depletion 
theory, still another theory would permit 
recovery against the insurer which has con- 
tracted not to raise the defense of govern- 
mental immunity. Under the doctrine of 
a third party donee—beneficiary contract, 
the insurer, for a valid consideration, has 
contracted not to raise the defense of gov- 
ernmental function. Its breach of this 
contract has caused the third person dam- 
ages. The fact that the third person is not 
individually identified at the time of mak- 
ing the contract does not bar his recovery.’ 
In the case of charities, doubts about 
power to contract are not present as they 
are in the case of municipalities. A char- 
ity has a general power to make contracts 
and is not dependent upon specific auth- 
orization from the legislature. 
Nevertheless, a wide split occurs in the 
cases which have considered the question 


of a charity which has taken out a liabil- 
ity insurance policy on its activities (with- 
out securing a specific promise from the 
insurer not to raise the defense of charit- 


able immunity). Tennessee, Colorado, 
Arkansas and Louisiana hold that the in- 
surer is liable,” while Wisconsin, Illinois 
and Missouri absolve it.” Perhaps the 
cases can be reconciled in terms of the 
Court’s views of the nature of the insur- 
Contracts (1932), Sec. 135, 139; 
Roundy, Peckham & Dexter Co. v. Baldwin, 
161 Wis. 342, 154 N.W. 364 (1915); Concrete 
Steel Co. v. Illinois Surety Co., 163 Wis. 41, 157 
N.W. 543 (1916);Hartford Accident & Indemnity 
Co. v. Worden Allen Co., 238 Wis. 124, 297 N.W. 
436 (1941). 

“Vanderbilt University v. Henderson, 23 Tenn. 
App. 135, 127 S.W. (2d) 284 (1938); O’Connor 
v. Boulder Colo. Sanitarium Ass’n., 105 Colo. 
259, 96 P. (2d) 835 (1939); Fordyce & McKee 
v. Women’s Chris. Nat. Libr. Ass’n., 79 Ark. 
550, 96 S.W. 155 (1906); Messina v. Societe 
Francaise, 170 So. 801 (La. App. 1936); Lusk 
v. U.S. Fid. & Guar. Co., 199 So. 666 (La. App. 
1941). 

"§chau v. Morgan, 241 Wis. 334, 6 N.W. (2d) 
212 (1942); Myers v. Y.M.C.A. of Quincy, 316 
Ill. App. 177, 44 N.E. (2d) 755 (1942); Stedem 
v. Jewish Mem. Hosp. Ass’n., 187 S.W. (2d) 
469 (Mo. App. 1945). 


*Restatement, 


INSURANCE COUNSEL JOURNAL 


July, 1947 


er’s obligation. Those courts which ab. 
solved the insurer did so on the ground 
that the contract was solely to protect the 
charity against liability. These cours 
answered the question of how, since the 
charity is not liable for anything, the jn 
surer earns his premium, by sayiny tha 
the premium is paid in return for the jn 
surer’s defending groundless suits. 

Those courts which hold the insure 
on the other hand, assume without inquin 
that the insurer got an adequate premium 
for his large-scale risk. They then reason 
that the charity is liable because, through 
its insurance, payment will not deplete 
the trust fund; and the insurer is thus 
liable because the insured is. This reas- 
oning seems valid, but the assumption of 
fact is not. If the premium is consistent 
only with the duty of defending groundless 
suits, the insurer should not be held. The 
vital question of the amount of premium 
paid, therefore, should have been inquired 
into. 

Thus far, we have been discussing the 
charity which takes out a standard pub 
lic liability policy, without more. If the in- 
surer has, in addition, expressly agreed not 
to raise the defense of charitable immun. 
ity, it should clearly be held liable, with- 
out regard to the amount of the prem- 
ium received. This liability can be sus- 
tained on either of the grounds available 
in the case of a municipality: that it would 
cause no depletion of the trust fund, and 
that there has been a third-party donee- 
beneficiary contract not to raise the im 
munity defense. No case has been found 
involving such an insurance contract where 
the insurer has repudiated its contract. 
But one may predict with some confidence 
that the courts would hold the insurer 
to its promise.” 


"See Appleman, Insurance Law and Practice 
(1942) 353: 
“Whenever some attorney for an unforiu- 
nate patient raises this argument, the insur 
ance companies always contend that they oc- 
casionally settle a worthy case or render othe: 
valuable functions, and that if they assumed 
liability in cases where ordinary institutions 
would be held liable, the premium rates would 
mount excessively. This is usually pure sales 
talk. Most of these companies never pay a 
claim under such policies except at the defi- 
nite insistence of the insured. It is almost a 
pure ‘gravy’ account. As a matter of fact, most 
of the better companies now have a provision 
in their policies preventing the raising of the 





The legal status of liability insurance 
contracts taken out by municipalities and 
charities is thus most uncertain. Only a 
few states have considered the question, 
and their decisions are not harmonious. In 
view of the widespread practice of taking 
out such insurance, it is unfortunate that 
the charity or municipality does not know 
whether it is going to get what it bargained 
for. In‘the Pohland case, the Wisconsin 
Department of Insurance approved the 
$391.00 premium on the basis that the in- 
surer was obligating itself not to plead the 
defense of governmental function.” As a 
result of the Wisconsin Court’s decision, 
the insurer may, nevertheless, make this 
plea. All that is left of the policy, then, is 
an agreement to defend groundless suits— 
something the city attorney, usually on an 
annual salary, would seem adequately 
equipped to do. The observation of the 
trial court that the insurer ought at least 
to refund the premium thus seems sound. 


"See Footnote 6, supra. 
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But for every risk, like that in the 
Pohland case, whose fate is decided, there 
are a thousand that invite litigation 
in the future. The activities of muni- 
cipal corporations have multiplied many 
fold in the last two decades. No doubt, a 
large number of persons have received sub- 
stantial injuries through the negligence 
of their officers, agents, and employees. 
There has been an increasing tendency on 
the part of the Federal government to take 
care of such meritorious claims. Its opera- 
tions are so vast that it probably feels that 
it does not need insurance protection. The 
multitude of small governmental units and 
agencies are in a different position. Here 
is a vast field where insurance is needed. 
All uncertainty as to the power of gov- 
ernmental units or governmental agencies 
to waive governmental immunity by taking 
out effective and enforceable insurance for 
the benefit of such injured persons should 
be resolved by appropriate legislation 
where necessary. 


Some Observations On The Dead Man’s Statute 


By Wayne E. STICHTER AND JAMILLE G. JAMRA 
Toledo, Ohio 


HE Dead Man’s Statutes of the several 

states have been the source of innum- 
merable decisions concerning the incom- 
petency of parties to testify. The numerous 
decisions under these statutes clearly dem- 
onstrate that the members of the legal fra- 
ternity have for years engaged in keen, 
vigorous contest upon the many ramifica- 
tions of this question. This article proposes 
to discuss only one of the many problems 
arising from these statutes, namely, wheth- 
er or not the surviving party to a transac- 
tion with a deceased person can qualify 
himself to testify as to such transaction by 





defence of immunity except with the written 
consent of the insured, and this is usually re- 
served as a means of combatting fraudulent 
claims or malingering. 

“It is suggested that the courts could easily 
regard the carrying of the insurance as a 
waiver of judicial immunity up to the policy 
limits, in states where they have not rended 
the veil of sanctity surrounding such institu- 
tions.” 


introducing in evidence the deposition of 
such deceased party taken before trial. 

At the outset it should be noted that the 
words “incompetency” and “disqualifica- 
tion” are used interchangeably by the 
courts when dealing with the prohibition 
imposed by the Dead Man’s Statute. The 
word “incompetency” in this sense does 
not denote lack of mental capacity to test- 
ify. Instead, its meaning is that of dis- 
qualification, and for that reason we shall 
consistently refer in this article to the 
statutory prohibition as a disqualification 
to testify. 

The problem to be discussed in this 
article may be stated briefly as follows: 
Plaintiff and defendant are parties to a 
transaction which is the basis for a civil 
action between them. The deposition of 
one of the parties is taken; thereafter and 
before the trial the deponent dies. At the 
trial the surviving party, being generally 
disqualified by virtue of the Dead Man’s 
Statute, offers the decendent’s deposition 
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in evidence in an effort to qualify himself 
to testify as to the particular matters con- 
tained in such deposition. Query: May 
the survivor thus overcome the statutory 
prohibition against his testifying? 

This particular problem was brought to 
focus by a reading of the decision rendered 
by the Supreme Court of Ohio in 1945 in 
the case of Goehring v. Dillard, 145 Ohio 
State 41, 60 N.E. (2nd) 704. The seven 
judges in that case split four to three in 
favor of the oualification of the surviving 
party to testify, the majority of the court 
taking the view that the surviving party, 
by introducing the decedent’s deposition in 
evidence, had thereby removed his own 
statutory disqualification to testify. The 
maximum division among the members of 
the court hinted at the division of author- 
ity prevailing generally in this country. An 
examination of the judicial decisions in 
the forty-eight states revealed cases in six 
other states dealing with this very question; 
and these seven jurisdictions (including 
Ohio) show a split of four to three in fa- 
vor of the disqualification of such sur- 
viving party to testify. 

The following cases hold that the sur- 
viving party cannot remove his own statu- 
tory disqualification to testify by the mere 
expedient of offering in evidence the depo- 
sition of the deceased person taken before 
trial: 

Doggett v. Greene, 254 Ill. 134, 98 N.E. 
219 (1912) 

McIndoe v. Clarke, 57 Wis. 165, 15 N.W. 
17 (1883) 

Miller v. Adkins, 9 Hun 9 (N.Y. Sup. 
Ct.) (1876) 

Ivey v. Bondies, 44 S.W. 916 (Tex. Civ. 
App.) (1897) 

On the other hand, the following cases 
hold that the surviving party may, by 
such expedient, remove his own disquali- 
fication: 

Goehring v. Dillard, 145 Ohio State 41, 
60 N.E. (2d) 704 (1945) 

Coble v. McClintock, 10 Ind. App. 562. 
38 N.E. 74 (1894) 

Vigeant v. Fidelity Nat. Bank & Trust 
Co., 188 S.W. (2d) 533 (Mo. App.) (1945) 

Before proceeding to a discussion of 
these cases and the principles of law in- 
volved, it would perhaps be profitable to 
review very briefly the historical develop- 
ment of the Dead Man’s Statute. Under 
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the old common law, certain persons were 
disqualified to testify by reason of their 
interest in the matter involved in the cage. 
This disqualification, so far as the interes 
of witnesses is concerned, was abolished by 
Lord Denman’s Act in 1848 and, so far as 
the interest of parties to a civil action js 
concerned, by Lord Brougham’s Act jn 
1851. Both of these statutes were soon fol. 
lowed by similar legislation in this coun. 
try. However, almost every state in this 
country has perpetuated by statute—com. 
monly designated the Dead Man’s Statute 
—the disqualification of a party to testify 
in cases where the adverse party is a repre. 
sentative of a deceased person. (In some 
states this statutory disqualification also ap- 
plies to parties adverse to persons who are 
incapacitated to testify by reason of men. 
tal incompetency or infancy.) 

Generally speaking, this type of statute 
prohibits the surviving party to a transac- 
tion from testifying (except as to certain 
limited matters) when the other party there- 
to is dead. The basic reason underlying 
these statutes has been expressed in sev- 
eral different ways, but every judicial pro- 
nouncement either expressly or impliedly 
rests upon the principle of mutuality and 
equality between the survivor and the de- 
cedent’s estate. “If death has closed the lips 
of the one party, the policy of the law is to 
close the lips of the other.” (Louis v. Eas- 
ton, 50 Ala. 471.) 

However, this principle of mutuality 
and equality requires fair treatment for 
the suvivor as well as the decedent. Conse- 
quently, exceptions or provisos have by 
legislative enactment (and in a few states 
even by. judicial decision) been engrafted 
onto the Dead Man’s Statutes whereby the 
survivor is allowed to testify as to certain 
matters when evidence has been introduced 
on behalf of the decedent’s representative 
in respect to those same matters. 

Although the manner of stating the dis- 
qualification varies from statute to statute 
—for example, a party “shall not be allowed 
to testify”, “shall not be examined as a 
witness”, “shall not be admitted to testi- 
fy”, “shall not testify”, “shall not be a com- 
petent witness”, etc.—it is universally rec- 
ognized that the Dead Man’s Statute is not 
an incompetency statute, but a disquali- 
fication statute. The death of the other 
party to the transaction affects only the 





survivor's suitability as a witness, not his 
capacity. It is also generally acknowledged 
that this statutory disqualification is in- 
tended solely for the benefit of deceased 
parties and therefore may be availed of 
only by the representative of the deceased 
party. Consequently, the disqualification 
of the survivor to testify is not absolute; he 
is disqualified only when the decedent's 
representative chooses to invoke the statute 
(if applicable) against him. If the repre- 
sentative chooses to waive the statutory dis- 
qualification, the survivor may, of course, 
testify. 


“Inasmuch as this statutory disquali- 
fication is intended for the benefit of 
the estates of deceased or incompetent 
persons, the representatives of such a 
person may waive the protection which 
the statute seeks to afford. The waiver 
may be express or implied.” 

(3 Jones on Evidence, 4th Ed. 1426) 


In 28 Ruling Case Law 514, this doctrine 
is explained as follows: 


“It would seem to be the well-settled 
general rule that statutory provisions 
prohibiting a party to ‘an action or a 
person interested in the event thereof 
from testifying at all in an action against 
the estate of a deceased or merely from 
testifying as to a conversation or transac- 
tion between himself and the deceased 
may be waived by the opposit« party. The 
law recognizes that it may sometimes be 
to the advantage of the estate, and con- 
ducive to the ends of justice, to permit 
an adverse party to testify and to this 
end it has given to the personal repre- 
sentatives of the deceased the right to 
exercise a discretion in making an in- 
competent witness competent.” 


Thus, the Dead Man’s Statute merely 
confers a privilege or benefit on the rep- 
resentative to exclude the survivor from 
testifying, which privilege he may exercise 
or waive as he pleases. This concept—that 
the statute confers a privilege or benefit on 
the representative—is an essential and in- 
escapable premise in those decisions which 
hold that the survivor cannot qualify him- 
self as a witness on his own behalf by in- 
troducing in evidence the deposition of the 
deceased party. 

In McIndoe v. Clarke, 57 Wis. 165, 15 
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N.W. 17 (1883), the defendant, in an effort 
to qualify himself to testify as to a transac- 
tion with the deceased agent of the plain- 
tiff, offered in evidence the deceased agent’s 
deposition which had been taken by the 
plaintiff. The Court held that the statu- 
tory disqualification of the survivor to the 
transaction (the defendant) was not re- 
moved by his offer of such deposition. It 
is to be noted, however, that the Wiscon- 
sin statute, like that of a few other states, 
expressly provides that the surviving party 
shall not testify unless the testimony of the 
deceased party (or deceased agent) be read 
or given in evidence “by the opposite 
party”, that is, by the party adverse to the 
survivor. (Wisconsin Statutes 1937, Sec- 
tions 325.16 and 325.17.) 

The Illinois statute provides that when 
“the deposition of such deceased person 
shall be read in evidence at the trial, any 
adverse party” may testify as to all matters 
contained in such deposition. (Smith-Hurd, 
Ill. Statutes, c. 51, Sec. 2.) Like most Dead 
Man’s Statutes, the Illinois statute does 
not expressly state that the representative 
of the deceased person is the only one who 
by reading his decedent’s deposition in 
evidence can effect a waiver of the dis- 
qualification of the survivor to testify; 
nevertheless the Supreme Court of IIli- 
nois has held that under the Illinois statute 
no one but the representative of the de- 
ceased party can waive the statutory dis- 
qualification of the surviving party. 

In Doggett v. Greene, 254 Ill. 134, 98 
N.E. 219 (1912), defendant took the depo- 
sition of his agent; such agent having died, 
plaintiff at the trial read such deposition 
in evidence; the trial court then permitted 
plaintiff, notwithstanding the objection of 
defendant, to testify as to his transaction 
with such agent. The Supreme Court held 
that plaintiff's disqualification to testify 
was not removed by his reading of the de- 
position, but could only be removed when 
read by the party adverse to the plaintiff. 

In New York, the same question received 
the same response in Miller v. Adkins, 9 
Hun 9 (1876), the court saying: 


“The clause alluded to provides that 
the prohibition declared in Section 399 
shall not extend to any transaction 
or communication, ‘as to which the 
testimony of such deceased person *** 
shall be given in evidence.’ Given in evi- 
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dence by whom? By the adverse party. 
Such is its obvious meaning. This clause 
was not intended to help a party to the 
record to give evidence in his own be- 
half, except in answer to the testimony 
of a deceased person, when put in against 
him.” 


See also Ivey v. Bondies, 44 S.W. 916 
(Tex. Civ. App.) (1897), in which the 
court stated that to allow the survivor to 
qualify himself by offering in evidence the 
decedent’s deposition “would be contrary 
to both the ‘letter and the spirit of our 
statute.” 

Implicit in the foregoing decisions is the 
generally accepted proposition that the dis- 
qualification to testify is imposed on the 
survivor solely for the benefit of the de- 
cedent’s representative. Such a privilege by 
its nature cannot be shared by anyone oth- 
er than the party protected by the statute. 

The “spirit” of the statutory disqualifi- 
cation is the maintenance of mutuality 
and equality between the parties. Where 
the Dead Man’s Statute prescribes certain 
exceptions in which the disqualification of 
the survivor is removed, it is obvious that 
the legislature enacted such exceptions to 
keep the parties on a footing of equality. 
It should be noted that these statutory ex- 
ceptions, while permitting the survivor to 
testify, prescribe the limits of his testimony. 
For example, where the deposition of the 
decedent has been read in evidence, the 
testimony of the survivor is restricted to 
those matters covered by the deposition. 


“The equality is preserved by the re- 
striction placed upon the testimony of 
the living party. The fair implication 
arising from this restriction is that the 
testimony of the living party is to be in 
rebuttal of the deposition of the deceased 
party; that it is optional with the exe- 
cutor or administrator to introduce the 
deposition in evidence, or to withhold it 
from introduction.” Levy v. Dwight, 12 
Colo. 101, 20 Pac. 12 (1888.) 


The logical conclusion is that the privi- 
lege thus given to the representative of the 
deceased party cannot be exercised by the 
survivor, the disqualified party. 

Not all the courts agree, however. In the 
case of Goehring v. Dillard, 145, Ohio State 
41, 60 N.E. 2d 704 (1945) plaintiff Goeh- 
ring sued Dillard for personal injuries. 
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Plaintiff then took defendant's deposition 
pursuant to an Ohio statute permitting 4 
party to call the other party for cross-ey. 
amination. Thereafter defendant diced. The 
case having been revived in the name of the 
administrator, plaintiff filed the deposition 
of the decedent. At the trial plaintiff was 
permitted to read in evidence, over the ob. 
jection of the administrator, the deposi- 
tion of the decedent. Thereupon the trial 
court permitted plaintiff to testify, over 
the administrator’s objection, as to the 
matters contained in such deposition. 

The Ohio Dead Man’s Statute (General 
Code, Section 11495) provides that the 
surviving party shall not testify except in 
certain enumerated circumstances, two of 
which are as follows: 


“7 


7. If after testifying orally, a party 
dies, the evidence may be proved by eith. 
er party on a further trial of the case, 
whereupon the opposite party may testify 
to the same matters; . 

“8. Ifa party dies and his deposition 
be offered in evidence, the opposite 
party may testify as to all competent mat. 
ters therein.” 


The Ohio court held that upon the read. 
ing of the deposition of the decedent the 
surviving party became qualified to testi- 
fy on his own behalf upon the matters 
contained in such deposition, regardless of 
who introduced such deposition in evi. 
dence. It is submitted that a more careful 
analysis and study of the Ohio statute, and 
particularly of Exceptions 7 and 8 (quoted 
above), would have resulted in a different 
conclusion by the Supreme Court of Ohio. 

It will be noted that Exception 7 of the 
Ohio statute allows the introduction in 
evidence by either party of the decedent's 
testimony given at a previous trial; this is 
the only exception in the Ohio statute 
which expressly gives the surviving party 
the right to qualify himself to testify. 

It seems highly significant that the Ohio 
legislature after expressly providing in Ex- 
ception 7 that the offer in evidence may 
be made “by either party” omitted this 
phrase from Exception 8. Is it not but 
reasonable to conclude that the legisla- 
ture intended such omission? Is it not but 
reasonable to presume that the legislature 
intended that the surviving party should 
be brought within Exception 8 only when 
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the deceased party’s deposition is offered 
in evidence by the representative of the 
deceased? Otherwise, if the legislature had 
intended that the surviving party might 
qualify himself to testify by offering in 
evidence the deposition of the deceased 
party, would not the legislature have ex- 
pressly so provided, as was done in Ex- 
ception 7? 


Moreover, a consideration of the prin- 
ciple of equality and mutuality underlying 
the exceptions contained in the Ohio stat- 
ute and of the practical operation of ex- 
ceptions 7 and 8 will clearly demonstrate 
the reason for the inclusion of the phrase 
“by either party” in Exception 7 and its 
omission from Exception 8. Exception 7 
in no way detracts from or conflicts with 
this principle of equality or mutuality; a 
deceased party having fully testified at a 
previous trial, and his testimony having 
been preserved and thus made available 
for use on a retrial of the case, the reason 
for any disqualification of the surviving 
party ceases to exist. In such case the of- 
fering in evidence by either party of the 
oral testimony given by such decedent at 
a former trial affords full opportunity for 
the presentation of the decedent’s version 
of the transaction in dispute; thus the re- 
quirement of equality and mutuality as be- 
tween the parties is fully satisfied by per- 
mitting the surviving party to testify to 
the same matters contained in the testi- 
mony given by the decedent at the former 
trial. Thus, Exception 7 merely recognizes 
this principle of equality and mutuality. 
But the situation with respect to a depo- 
sition of a decedent is wholly different, 
especially when such deposition is taken 
pursuant to a statute which permits one 
party to call the other party for cross-ex- 
amination. In such case, the decedent may 
not have been cross-examined regarding 
all phases of his claim or defense; and 
counsel for such decedent may not have 
had the right or opportunity to develop 
the case of his client on such deposition 
taken under cross-examination by the op- 
posing party; under these circumstances, to 
permit a surviving party to qualify himself 
to testify by the expedient of offering in 
evidence the partial story of the deceased 
party is to violate the principle of equal- 
ity and mutuality that underlies the dis- 
qualification statute and to give to it a 
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construction never intended by the legis- 
lature. 

The fact that the judges subscribing to 
the majority opinion in the Goehring case 
failed to appreciate the purpose and im- 
port of the Ohio statute is further demon- 
strated by the following statement: in the 
majority opinion: 


“Under the circumstances, it seems to 
us that the mere fact that the deposi- 
tion was introduced by the plaintiff 
should not defeat his right to testify.” 


What right is the court referring to? What 
right did the plaintiff (survivor) have to 
testify? The only right which he had to 
testify was taken away when the defendant 
died. The use or non-use of the decedent’s 
deposition could not deprive the plaintiff 
of that which he did not have. The ques- 
tion, therefore, was not whether the intro- 
duction of the deposition by the survivor 
should defeat his right to testify, but rath- 
er whether the survivor, by voluntarily in- 
troducing in evidence the deposition of the 
decedent, could confer upon himself the 
right to testify. 


The majority opinion conflicts with the 
earlier Ohio decisions* holding that the 
statutory disqualification to testify is im- 
posed upon the survivor for the benefit of 
the representative of the decedent's estate, 
and that the exceptions thereto (other than 
Exception 7) are called into play only 
when “the representative party relies on 
the transactions, conversations or admis- 
sions of the opposite party and puts them 
in evidence against him.” 


It is submitted that the dissenting opin- 
ion in the Goehring case states the correct 
rule on the question involved: 


“#** the statutory disqualification of 
an interested witness can be removed 
only by a waiver on the part of the party 
protected by the provisions for disquali- 
fication. To remove the disqualification 
of an interested witness through the 
giving or introduction of testimony by 


*Stevens v. Hartley, 13 Ohio State, 525; Elliott v. 

Shew, 32 Ohio State, 431; Rankin v. Rankin, 38 
Ohio State, 438; Cochran v. Almack, 39 Ohio 
State, 314; Roberts v. Briscoe, 44 Ohio State, 596, 
10 N.E. 61; Stream v. Barnard, 120 Ohio State, 
206, 165 N.E. 727. 
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an adversary, concerning matters as to 
which the disqualified witness is incom- 
petent, the testimony of the adverse party 
must have been voluntarily given. Craf- 
ton v. Inge, 124 Ky., 89, 98 S.W., 325; 
Sorrell v. McGhee, 178 N.C. 279, 100 
S.E., 434; Patterson v. Hughes, 236 Pa., 
315, 84 A., 829; Nottbeck v. Chapman, 
93 Vt., 378, 108 A., 338. An interested per- 
son cannot make his own testimony com- 
petent by eliciting as new matter on cross- 
examination, of his adversary, evidence as 
to matters concerning which such inter- 
ested person is incompetent (Loeb v. 
Stern, Admx., 198 IIl., 371, 64 N.E., 1043; 
Crafton v. Inge, supra; Motz v. Motz, 85 
App. Div., 4, 82 N.Y. Supp. 926; Corning 
v. Walker, 100 N.Y., 547, 3 N.E., 290); nor 
can a party adverse to the representative 
of a deceased defendant render himself 
competent by introducing in evidence a 
deposition of such defendant taken, as 
upon cross-examination, by the adverse 
party in the defendant's lifetime. McIn- 
doe v. Clarke, 57 Wis., 165, 15 N.W., 17; 
Puckett v. Mullins, Admr., 106 Va., 248; 
55 S.E., 676. The test of competency is 
to be applied as of the date of trial, and 
not as of the date deposition was taken. 
St. Clair v. Orr, Admr., 16 Ohio St., 
220.” 


The courts of Indiana hold that a sur- 
viving party may offer in evidence the 
decedent's deposition and thereafter testi- 
fy as to the matters contained in such de- 
position. However, such holding is com- 
pelled by the peculiar language of the 
Indiana statute: 


“* #** in cases where a deposition of 
such decedent has been taken, or he has 
previously testified as to the matter, and 
his testimony or deposition can be used 
as evidence for such executor or admin- 
istrator, such adverse party shall be a 
competent witness for himself, but only 
as to any matters embraced in such depo- 
sition or testimony.” (Burns Ind. Stat. 
Ann. 1933, sec. 2-1715.) 


In so holding, the Appellate Court of In- 
diana, in Coble vs. McClintock, 10 Ind. 
App. 562, 38 N.E. 74 (1894), said: 


“We quite agree with appellee’s coun- 
sel that an incompetent party cannot, as 


a general rule, render himself competent 
to testify by calling the opposite party 
as his own witness, although such oppo. 
site party is also incompetent. But here 
it is not the calling of the opposite party, 
or even the introduction in evidence of 
the decedent's deposition, that makes the 
claimant a competent witness, but it js 
the fact that the decedent’s evidence js 
in existence, and available to the estate, 
albeit such fact can be made to appear 
only by the affirmative act of the claim. 
ant in introducing the deposition him. 
self as a matter of preliminary proof.” 


Thus, it will be observed that under the 
Indiana statute the mere availability of 
existence of the decedent’s deposition is all 
that need be shown in order ‘to qualify 
the survivor to testify. 


The Missouri courts likewise hold that 
the mere availability of the decedent's 
deposition is all that need be shown in 
order to qualify the survivor to testify, even 
though the Missouri statute contains no 
language similar to the “can be used” pro- 
vision of the Indiana statute. 


In Vigeant vs. Fidelity Nat. Bank & 
Trust Co., 188 S.W. (2d) 533 (1945), a 
Missouri Court of Appeals held that the 
survivor was quaified to testify where the 
decedent’s deposition had been read in evi- 
dence. The Vigeant case involved a de. 
position which was read in evidence by the 
survivor, but the same result was reached 
in Leahy v. Rayburn, 33 Mo. App. 55 
(1888), in which the decedent’s deposition 
was never read in evidence by either party. 
Both cases followed the doctrine announced 
by the Supreme Court of Missouri in 
Coughlin v. Haeussler, 50 Mo. 126 (1872). 


While the Missouri Dead Man's Statute 
makes provision for the surviving party to 
testify in certain excepted cases, such ex- 
ceptions make no reference whatever to 
depositions or testimony taken of the de- 
ceased party before trial. Despite the rule 
of statutory construction, expressio unius 
est exclusio alterius, the Missouri courts 
have judicially engrafted an additional ex- 
ception onto the statute whereby the sur- 
viving party may testify if the decedent's 
deposition has been taken even though it 
has not been read in evidence. The prin- 
ciple of mutuality and equality is acknowl- 
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edged by the Missouri courts to be the bas- 
is for the enactment of the statute, but it 
is held that the disqualification does not 
apply so as to prohibit the surviving party 
from testifying as to those matters contained 
in the deposition of the deceased party. 
It has already been pointed out that the 
generally accepted view is that the Dead 
Man’s Statute is an enactment for the bene- 
fit of the estates of deceased persons; that 
this benefit is in the nature of a privilege 
conferred upon the decedent's representa- 
tive to exclude the surviving party from 
testifying; and that this privilege may be 
invoked or waived by such representative 
and no other person. This view the Mis- 
souri courts apparently reject. They do not 
discuss or even mention the doctrine of 
waiver. Instead, they take the view that if 
the decedent’s deposition is in existence 
the mouth of the surviving party should 
not be closed, and accordingly hold that 
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the disqualification imposed by the statute 
will not be enforced in such case. 

It is the writers’ belief that the principle 
of mutuality and equality which is the 
very foundation of the Dead Man’s Statutes 
is best served by a rule which forbids a 
surviving party to remove his own dis- 
qualification to testify by the expedient of 
offering in evidence the deposition of the 
deceased party. Except in those cases where 
the statute expressly gives the surviving 
party the right to remove his own dis- 
qualification, the statute should be inter- 
preted so as to deny any such right; for 
certainly the privilege to exclude the sur- 
viving party from testifying belongs ex- 
clusively to the representative of the de- 
ceased party, a privilege which such repre- 
sentative may invoke or waive as he choos- 
es, a privilege which the surviving party 
may not waive for the representative. 


Last Clear Chance* 


By ARCHIBALD R. WATSON 
New York, New York 


HE purpose of this paper is to discuss 

the “Last Clear Chance” doctrine in its 
relation to and as expounded by the case of 
Hernandez v. Brooklyn and Queens Tran- 
sit Corporation (284 N. Y. 535). The case 
was decided by the New York Court of Ap- 
peals at its December Term, 1940. Since 
then there has been no change or modifi- 
cation of anything said or decided in that 
case by any later decision of the Court of 
Appeals. The opinion was written by the 
late Chief Judge Lehman for the unani- 
mous court. 

The facts were that the plaintiff, Her- 
nandez, a Spaniard, fifty-one years of age, 
who testified through an interpreter, was 
crossing Sands Street in Brooklyn at its 
intersection with Pearl Street. The day was 
windy and rainy and Hernandez held an 
open umbrella in front of his face, so that 
he failed to see a trolley car approaching 


*Address presented at meeting of the Insurance 
Law Section of the New York State Bar Associa- 
tion at the Waldorf-Astoria, Thursday, January 
23, 1947. 


from his right. The motorman employed 
by the defendant testified that the plaintiff, 
when he was injured, carried “an umbrella 
over his head, way down, bucking the 
wind.” Another witness, who testified for 
the defendant, said the plaintiff when 
struck by the trolley car “had an umbrella 
down low over his face.” Another witness, 
testifying for the defendant, said that the 
plaintiff when injured “had an umbrella 
over his head and face.” 

The motorman saw the plaintiff with his 
umbrella when forty-five feet away, but con- 
tinued to operate his car until it came in 
contact with the plaintiff, although the mo- 
torman could easily have stopped the car 
before the plaintiff was struck. 

The jury rendered a verdict for the plain- 
tiff for $1500, which was affirmed by the 
Appellate Division, Second Department, 
two justices dissenting. 

The Court of Appeals reversed the Sec- 
ond Department, holding that the so-called 
doctrine of “Last Clear Chance” did not 
apply because “so long as the plaintiff could 
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have drawn back from the risk of collision 
with the trolley car, he was not in helpless 
danger, and the evidence will not sustain a 
finding that the motorman in this case 
knew that the defendant could not extri- 
cate himself from any danger to be antici- 
pated from the trolley car until it was too 
late for the motorman, in the exercise of 
due care, to avoid collision. * * * The de- 
fendant is not liable for the plaintiff's in- 
jury unless the motorman failed to exercise 
care to avert an accident after he knew that 
plaintiff was in a position of peril from 
which there would be no escape by the 
plaintiff's own vigilance.” (Italics added.) 

To explain the conclusion which will be 
later expressed it will be necessary to con- 
sider briefly the origin and history of the 
doctrine which now bears the label of “Last 
Clear Chance,” which is one of a group of 
phrases used by the courts to facilitate fac- 
tual classifications for the application of the 
principles of negligence and contributory 
negligence and the doctrines of natural and 
proximate cause and contemplation of con- 
sequence as applicable thereto. For the most 
part, in the opinion of the person now 
speaking, such phrases, employed in a field 
of law already abounding in metaphysical 
subtleties and distinctions, (see observa- 
tions of Elbert, J., in Pullman Palace Car 
Co. v. Barker, 4 Colo., 344), tend to com- 
parison rather than to clarity. 

In some jurisdictions, doctrines analogous 
to if not identical with the doctrine of “last 
clear chance” are referred to by such 
phrases as “subsequent negligence,” ‘“dis- 
covered peril,” the “emergency rule,” “ulti- 
mate negligence,” etc., etc. 

Another phrase in the same category, it 
may be noted in passing, has been devel- 
oped by the courts of Missouri. In this 
jurisdiction there has come to be known in 
negligence cases the “humanitarian rule,”— 
a dangerous nomenclature for defendants 
in tort actions. This so-called “rule” seems 
to carry a similar though perhaps broader 
implication than is involved in the doc- 
trine of “last clear chance” and the other 
phrases referred to, each of which, however, 
is employed to describe a set of circum- 
stances in which the plaintiff who has not 
exercised reasonable care, or has, in other 
words, himself been negligent, may, never- 
theless, recover for his injuries. 

Just how the phrase “humanitarian rule” 
came to be adopted by the Missouri courts 
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need not be considered here. But as a mix. 
ture of law and sentimentality, the resy)t, 
of its impact upon the fundamental prin. 
ciples which should control liability {o, 
negligence, have probably influenced yp. 
just results in many cases. 

The doctrine of last clear chance is some. 
times said to have originated in the English 
case of Davies v. Mann (10 Mees. & W., 548), 
decided in 1842. This decision was to the 
effect that the negligence of the plaintiff 
in leaving his donkey on the highway s 
tethered as to prevent it from getting ou 
of the way of passing vehicles, did not pre. 
clude recovery against defendant, who neg. 
ligently drove his carriage against the don. 
key. In this case ‘Lord Abinger, C.B., ob. 
served: 


As the defendant might, by proper care, 
have avoided injuring the animal, and 
did not, he is liable for the consequences 
of his negligence, though the animal may 
have been improperly there. 


The phrase “last clear chance” was not, 
however, used by any of the members of 
the court in the case of Davies v. Mann. As 
a learned commentator has said: 


An examination of the original reports 
of that case leaves the impression that the 
judges who decided it were as innocent 
as the donkey that was the victim of the 
accident of any purpose of giving birth 
to a new doctrine or of any intention 
other than that of pointing out an ob- 
vious limitation of the doctrine of the 
Butterfield case (11 East, 60, 1809), which 
had first clearly enunciated the rule of 
contributory negligence (92 A. L. R., 84). 


Of course, the doctrine of “last clear 
chance,” properly understood, antedated 
the use of the phrase. That is to say, when 
a defendant is held liable under the doc- 
trine of “last clear chance” in spite of the 
antecedent negligence of the plaintiff, the 
reason is that the negligence of the de- 
fendant, rather than the negligence of the 
plaintiff, may be deemed the proximate 
cause of the injuries. 

Among the cases which sustain this view 
may be noted the observations of Prentice, 
J...in Nehring v. Connectitut Co. (86 
Conn., 109), decided in 1912, from which I 
quote: 
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The notion appears to be more or less 
prevalent that this so-called doctrine is a 
discovery of recent years, that it embodies 
a new legal principle, and that this prin- 
ciple is one which invades the domain 
formerly assigned to contributory negli- 
gence, and sets limitations upon the op- 
eration of this latter doctrine so long and 
so deeply embedded in English and Amer- 
ican jurisprudence. This is by no means 
true as respects either the age or the char- 
acter and scope of the principle which it 
embodies. * * * This being so, it may 
well be questioned whether the doctrine 
deserves a classification and a name as of 
an independent principle. But if, for con- 
venience sake or other reason, it is to be 
dignified in that way, it is apparent that 
there is no manner of inconsistency be- 
tween it and the contributory negligence 
rule, and that the domain of the latter 
rule is in no way invaded or narrowed by 

-a full recognition of it. It follows that 
the decisive question in each case, where 
a plaintiff injured is found to have been 
at fault in the premises from his failure 
to exercise the required degree of care, 
resolves itself into one as to whether that 
fault was or was not a proximate cause 
of the injury, and that the answer to that 
question will infallibly determine wheth- 
er or not it will bar a recovery. 


The classification or grouping of cases in 
the field of negligence law by reason of 
supposed factual resemblances, is, as has 
already been stated, not favored by this 
speaker. For one thing, no two cases are 
identical on the facts. For another, if the 
underlying principles are understood, de- 
cided cases may preferably be grouped and 
classified primarily with reference to prin- 
ciples rather than to facts. Of course, causal 
connection presents an issue of fact which 
must be considered and which must, under 
some circumstances, be left to the jury. 
However, the jurisprudence of negligence 
and contributory negligence survived for 
many years without the use of the phrase 
“last clear chance,” or any of the kindred 
phrases. If all such phrases could now be 
outlawed, and the requirement substituted 
that fundamental principles be studied un- 
til they are undérstood and then applied to 
the facts, it is believed that the administra- 
tion of justice in the field of negligence law 
would improve and not deteriorate. 
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No attempt will be made within the time 
presently available to consider exhaustively 
the doctrine of “last clear chance,” its scope 
and limitations as understood and applied 
by different courts. 

Generally and properly stated, the rule of 
last clear chance results from the duty im- 
posed by law for the exercise of reasonable 
care to avoid injury to another, even though 
the latter has negligently placed himself in 
a situation of peril. Some authorities in- 
sist that to hold a defendant responsible 
in such circumstances, he must have actu- 
ally perceived the person in danger. That 
is, liability will not be predicated upon the 
theory that there has been negligence in not 
perceiving the peril of a person who has 
negligently placed himself in a position of 
danger. This has been frequently stated to 
be the New York rule (Wright v. Union 
R’y, 224 App. Div., 55, aff'd 250 N. Y., 526, 
no opinion; Fraxier v. Reinman, 230 App. 
Div. 394, 256 N. Y., 626; Trbovich v. Burke, 
255 N. Y. S., 100, 234 App. Div., 384; 
Srogi v. New York Central R.R., 247 App. 
Div., 95; Panarese v. Union R’y of N. Y., 
261 N. Y., 233; Storr v. New York Central 
R.R., 261 N. Y., 348). 

However, in two New York cases de- 
cided by the Court of Appeals, observa- 
tions have been made which might be 
deemed to qualify the requirement for 
actual knowledge of the plaintiff's posi- 
tion of peril on the part of the defendant, 
in order that the former may invoke the 
doctrine of last clear chance. One of these 
was Woloszynowski v. New York Central 
R.R. (254 N. Y., 206, 208), decided in 1930, 
in which Cardozo, Ch. J., delivered the 
opinion of the court. Following the state- 
ment that to “awaken into action” the 
doctrine of last clear chance, it must be 
brought home to the defendant to be 
charged with liability, the knowledge that 
another is in a state of present peril, the 
learned Chief Judge continued: “Knowl- 
edge there must be, or negligence so reck- 
less as to betoken an indifference to knowl- 
edge.” (Italics added). This qualification 
of the requirement for actual knowledge 
was, however, entirely a dictum in the 
Woloszynowski case and introduced, un- 
necessarily, an element foreign to the facts 
of that case, which would deserve addi- 
tional and extensive discussion, but for 
present limitations of time. 

The other case is Lee v. Pennsylvania 
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R.R. (269 N. Y., 53), decided in 1935. 
Here the injuries resulted from the over- 
turning of an automobile on the railroad 
tracks at a point where they intersected 
the highway. The opinion was written 
by the late Judge John F. O’Brien, in 
which it was queried: “In the exercise of 
reasonable care, should the engineer sooner 
have discovered the presence of this car on 
the track and, having sooner discovered 
it, should he then have appreciated the 
danger of collision and proceeded to stop 
his train?” 

But by the weight of New York author- 
ity, as already stated, no consideration is 
to be given defendant’s negligence in not 
discovering the plaintiff's position of peril. 
By a preponderance of the cases, if the 
defendant did not actually discover the 
plaintiff's position of peril, in which the 
plaintiff had negligently placed himself, 
the plaintiff cannot claim the benefit of 
the last clear chance doctrine. We have 
here another example of effort at factual 
classification, with the same tendency to 
confusion of thought and language which 
results too frequently from this technique. 

Cases in several other jurisdictions de- 
clare it to be sufficient for the applica- 
tion of the doctrine of last clear chance 
that by the exercise of reasonable care the 
defendant would have perceived the plain- 
tiff in the situation of danger in which he 
had negligently placed himself. It would 
be interesting to analyze the conflicting 
rules, and to consider the impact of the 
Court of Appeals dicta quoted, if any, upon 
the New York rule, but this will not be 
undertaken at this time. 


A student of the subject will frequently 
come upon the statement that the “last 
clear chance” doctrine does not apply un- 
til the negligence of the injured party has 
ceased (see, for example, Baltimore & O. 
R. Co. v. Joseph, 112 F. 2d, 518, C. C. A., 
6th Circuit). This is another of the many 
factual assertions in this field which too 
frequently import bewilderment in the 
judicial mind. That is to say, a party who 
has inadvertently and inattentively placed 
himself in a position of peril, generally 
remains in that position until he is actu- 
ally injured, or until too late to escape 
injury. And if, perceiving the absent- 
minded person in the position of peril, 
which continues until he is injured, or 
until it is too late for him to escape in- 
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jury, the defendant, by the exercise of 
reasonable care might have avoided the 
injury, the doctrine of last clear chance 
should be held applicable, if it has any 
merit at all (see Sprinkle v. Davis, 111 F, 
2d, 925, C. C. A., 4th Circuit). 

Of course, as it has been said, if the 
continuing negligence of the injured party 
is of such a character that reasonable care 
on the defendant’s part would not have 
prevented the accident (see Baltimore & O, 
R. Co. v. Joseph, supra), then a different 
situation is presented. Here the defendant 
would not have a “last clear chance.” Even 
in such a case, the statement that the doc. 
trine of last clear chance does not apply 
until the negligence of the injured party 
has ceased, is misleading and confusing, for 
which reason it is to be deprecated as a 
judicial utterance. 


Thus, in Norman v. Charlotte Electric 
R. Co. (1914, 167 N. C., 533, 83 S. E., 835) 
the court observed that the doctrine of last 
clear chance did not depend upon “cessa- 
tion or culmination of plaintiff's negli- 
gence”; that this was not necessary to con- 
stitute the defendant’s negligence the proxi- 
mate cause of the injury; that the very fact 
that plaintiff in the presence of danger 
continued to be negligent, and in apparent 
ignorance of the danger, increased the duty 
of the defendant to be on guard and to 
adjust his conduct to that situation. 

A note in 92 American Law Reports, 
Annotated, at page 83, where the last clear 
chance doctrine is considered, may be read 
with enlightenment in this connection. 
Here the authorities are grouped in cate- 
gories, the first category being entitled 
“Danger actually discovered by defendant; 
injured person physically unable to escape.” 
Under this caption the author of the note 
says (on page 85): “Upon the hypothesis 
of this category, the courts are agreed that 
the doctrine of last clear chance will apply 
and permit recovery, notwithstanding the 
original or antecedent negligence of the 
injured person in getting into his predica- 
ment, assuming that the circumstances were 
such that the defendant in the present ex- 
ercise of reasonable care, should have real- 
ized the danger involved in the situation 
which he discovered in time, by the use of 
instrumentalities then in his control and 
under the conditions then existing, to have 
enabled him to avert the accident. 

The author of the note continues: 
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“The cases cited in the footnote are illus- 
trative, but, of course, not exhaustive, of 
those applying the doctrine on this hypo- 
thesis. * * * The hypothesis of this cate- 
gory presents the most favorable conditions 
for the application of the doctrine. Indeed, 
there appears to be no authority to the 
contrary, assuming the existence of the 
conditions hypothesized.” 

The second category under which the 
cases are grouped in this note is “Danger 
actually discovered by defendant; injured 
person physically able to escape.” Then 
follow in the footnotes many pages of de- 
cisions illustrating the application of the 
last clear chance doctrine, where the in- 
jured person was physically able to escape. 
Each one of these cases contradicts the pro- 
nouncement of the Hernandez case, which 
denies the application of the rule of last 
clear chance, if the injured person was not 
in helpless peril or was physically able to 
escape. 

In connection with the second category 
the author of the note says (at p. 87): “The 
cases cited in the footnote illustrate the ap- 
plication of the doctrine where the situa- 
tion was actually discovered by the de- 
fendant, and in the circumstances, the dan- 
ger ought to have been realized by him in 
time to avert the accident, notwithstanding 
that the injured person was physically able 
to escape the danger until the instant be- 
fore the impact, or at least down to a point 
of time after which it was impossible for 
defendant to avert the accident, and was 
guilty of continuing and concurrent neg- 
ligence in the sense of his continued ob- 
liviousness of his own danger, which it was 
his duty to discover and realize.” 

The Restatement of the Law of Torts 
(sec. 480), as does the note in 92 Ameri- 
can Law Reports, Annotated, cites a num- 
ber of illustrative examples of the applica- 
tion of the rule of last clear chance which 
are pertinent in this connection. Thus, ac- 
cording to the Restatement, a negligent 
plaintiff or a negligently inattentive plain- 
tiff may recover for his injuries if the de- 
fendant (a) knew of the plaintiff's situa- 
tion, and (b) realized or had reason to 
realize that the plaintiff was inattentive 
and therefore unlikely to discover his peril 
in time to avoid the harm, and (c) there- 
after is negligent in failing to utilize with 
reasonable care and competence his then 
existing ability to avoid harming the plain- 
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tiff. Each one of the cases cited in support 
of the formula set forth in the Restatement 
contradicts the Hernandez case, which de- 
nies the application of the rule of last clear 
chance, unless the plaintiff, when injured, 
was in “helpless peril.” 

In many situations, says the Restatement 
(sec. 480) a defendant can assume plaintiff 
will avoid a threatened danger. That is, 
“It is not enough that the defendant should 
see the plaintiff in a position which would 
be dangerous, were the plaintiff aware of 
what is going on. The defendant must also 
realize or have reason to realize that the 
plaintiff is inattentive and therefore is in 
peril. 

“The defendant is entitled to assume 
that the plaintiff is paying or will pay 
reasonable attention to his surroundings. 
Until he has reason to suspect the contrary, 
he has no reason to believe that the plain- 
tiff is in any danger. Therefore, the de- 
fendant is liable only if he realizes or has 
reason to realize that the plaintiff is in- 
attentive and consequently in peril. Thus. 
if an engineer of a train approaching a 
level highway crossing sees a traveler ap- 
proaching the track on foot or in a vehicle, 
he is not required to take any steps either 
to warn the traveler by an additional blast 
of his whistle or to bring the train under 
special control, since he is entitled to as- 
sume that the traveler has discovered or 
will discover the oncoming train and will 
stop before reaching the crossing. 

Continuing, the Restatement proceeds: 

“However, it is not necessary that the cir- 
cumstances be such as to convince the de- 
fendant that the plaintiff is inattentive and 
therefore in danger. It is enough that the 
circumstances are such as to indicate a 
reasonable chance that this is the case. 
Even such a chance that the plaintiff will 
not discover his peril, is enough to re- 
quire the defendant to make a reasonable 
effort to avoid injuring him. Therefore, if 
there is anything in the demeanor or con- 
duct of the plaintiff which to a reasonable 
man in the defendant’s position would 
indicate that the plaintiff is inattentive and 
therefore will or may not discover the ap- 
proach of the train, the engineer must take 
such steps as a reasonable man would think 
necessary under the circumstances. 

“If a train is at some little distance, the 
blowing of a whistle would ordinarily be 
enough, until it is apparent that the whistle 
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is either unheard or disregarded. The sit- 
uation in which the plaintiff is observed 
may clearly indicate that his inattention is 
likely to persist and that the blowing of the 
whistle will not be effective. If so, the en- 
gineer is not entitled to act upon the as- 
sumption that the plaintiff will awaken to 
his danger, but may be liable if he does 
not so reduce the speed of his train as to 
enable him to stop if necessary. Thus, if 
the engineer sees a vehicle with the side 
curtains so drawn as to obstruct the driver's 
view, approaching on a day so windy as to 
make it doubtful whether the whistle will 
be heard, he may not be entitled to assume 
that the driver will discover the approach 
of the train and may be liable if he fails 
to exercise reasonable care to bring his 
train under the necessary control.” 

This last example bears close analogy to 
the case of Hernandez v. Brooklyn & 
Queens Transit Corporation. 

The difficulty encountered by the last 
clear chance doctrine, as restricted by the 
opinion of the Court of Appeals in the 
Hernandez case, is that the conditions of 
helpless peril and inability to escape by any 
exercise of the plaintiff's own vigilence, 
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have now become essential requisites fo, 
the application of the rule,—instead of af. 
fording merely the most favorable condi. 
tions for the application of the doctrine, 

That is to say, under the doctrine of 
last clear chance, as recognized by all courts 
except our own Court of Appeals in Her. 
nandez v. Brooklyn and Queens Transit 
Corporation, a negligent person, inatten- 
tive or absent-minded though not helpless, 
may not be injured with impunity by one 
who perceives the situation in time to 
avoid the infliction of injuries. 

The pronouncement for which the re. 
cent Hernandez case is responsible, that 
before the doctrine of last clear chance can 
apply, so as to charge a defendant with 
negligence at the suit of a plaintiff who 
has been guilty of contributory negligence, 
the plaintiff must be known by the de- 
fendant to be in a position of helpless peril 
from which he cannot extricate himself by 
any vigilance or effort of his own, is a limi- 
tation of the doctrine of last clear chance 
which is in conflict with the reason and 
philosophy of the rule, and with the over- 
whelming weight of decided cases. 


Declaratory Judgments and Insurance Litigation* 


By Epwin 


New York, 


I 

NSURANCE companies, by virtue of the 
I procedure for declaratory judgments, 
have profited a great deal by the ability to 
take the initiative as prospective defendants 
in disclaiming liability under the policy. In 
other respects, also, the ability to take the 
initiative has aided them greatly. A few 
decisions are of outstanding importance, 
notably Aetna Life Ins. Co. of Hartford, 
Conn. v. Haworth’ and Maryland Casualty 
Co. v. Pacific Coal & Oil Co.’ 


*Address presented at meeting of the Insurance 
Law Section of the New York State Bar Association 
at the Waldorf-Astoria, Thursday, January 23. 
1947. 

*300 U.S. 227, 57 S. Ct. 461 (1937). 

7312 U.S. 270, 61 S. Ct. 510 (1941). See also 

Franklin Life Insurance Co. v. Johnson et al., 

157 F. (2d) 653 (C.C.A. 10th, 1946). 


BORCHARD 
New York 


In the Haworth case, which was the first 
case which sustained the constitutionality 
of the Federal Act authorizing declaratory 
judgments, the court was asked to deter- 
mine that Haworth did not become dis- 
abled as of a certain date, as he and his 
wife had in letters claimed. In sustaining 
the action as proper, the court ruled that 
the determination of facts was a common 
function of courts, and that it made no dif- 
ference whether the plaintiff or the de- 
fendant began the action. 

The point decided in the Pacific Coal & 
Oil case is of fundamental importance in 
insurance litigation. The effort was made 
in that case by the injured person to dis- 
avow his addition as a party defendant. 
The Circuit Court of Appeals through 
Judge Florence Allen sustained this claim. 
Had it been successful in the Supreme 
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Court the result would have been that the 
decision against the insured would not 
have been binding upon the injured per- 
son, and that the disclaimer of company 
liability would have had no effect upon 
him. Companies would have had to bring 
two suits, one against the insured and one 

(if any) against the victim of the accident, 
in order to get a judicial declaration of 
their non-liability. This would have been 
discouraging to insurance companies, with 
the result that the declaratory judgment 
would have been rarely used. The victim 
could have brought his supplementary ac- 
tion against the insurance company inde- 

ndently of any holding in the action 
against the insured. One can imagine the 
inconclusive result of a disclaimer against 
the insured alone. Fortunately, the Su- 
preme Court reversed the C. C. A. and held 
that the potential claim of the injured per- 
son justified the insurance company mak- 
ing him a party to their action against 
the insured. One action suffices now to 
disclaim liability against all interested de- 
fendants, all of whom can be joined and 
all of whom are bound by the decision 
reached. This is of great advantage to 
insurance companies and should not be 
underestimated. 

Yet, I venture to believe that an ex- 
cessive use of the declaratory judgment, 
particularly an unsuccessful use, is an in- 
jury to the procedure and an injury to 
insurance companies. For that reason, I 
am anxious that the procedure be not 
abused and have concluded that every un- 
successful litigation is a blow to the pro- 
cedure. Insurance companies would be 
well advised, therefore, not to use the pro- 
cedure excessively and to be sure that their 
litigation promises success. The Insurance 
Law Journal is now undertaking, from time 
to time, to review the declaratory judgment 
cases in order to check an excessive and 
abusive use of the declaratory judgment. 


II 


There is a reason why insurance policies 
are especially adapted to adjudication by 
declaratory judgment. Such contracts are 
often of long duration, look to future bene- 
fits, involve fiduciary relations, depend 
upon representations, facts and conduct 
which the company finds it difficult to 
control, and in the event of loss, create 
new relationships between the insurer and 
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an injured person or beneficiary and the 
insured or principal debtor. Moreover, a 
judgment against a responsible defendant, 
like an insurance company, is as good as a 
coercive remedy. It is res judicata and 
could not be resisted. It is natural, there- 
fore, that questions of construction—one of 
the principal features of the declaratory 
action—should frequently arise, and this 
either before or after alleged breach or loss. 
Hence, we find that all parties to the in- 
surance contract, company, insured and 
beneficiary, have frequently resorted to 
declaratory relief for the construction of 
their respective rights and duties. It may 
be emphasized that one of the principal 
uses of a declaratory action is to clarify 
legal relations so as to make breach un- 
necessary, or when it has occurred, occasion 
for speedy adjudication. It implies a dis- 
pute concerning legal rights, arising 
usually out of the contract and authorizes 
adjudication by the courts whenever a use- 
ful purpose is served by settling the issue 
and removing the doubt, uncertainty, or 
insecurity which gave rise to the dispute. 
The remedy is now adopted in nearly 
every state, so that it is almost universal.’ 

A special reason why insurance contracts 
have proved so susceptible of construction 
by declaratory action is that many disputes 
disclosed an unsatisfied need for adjudica- 
tion which neither the common law nor 
equity afforded. The inhospitality of the 
courts to this form of relief due to supposed 
novelty is growing less frequent all the 
time. The conflict between state and fed- 
eral courts has also been worked out in the 
passage of time, and injunctions against a 
state action in tort rarely issue from a fed- 
eral court. The state action is based on 
tort, the federal action on contract. The 
courts have generally agreed that a useful 
social purpose is served by deciding a legal 
dispute before there has been a breach of 
relations and even before the threat of 
irreparable injury makes the issue ripe for 
injunction. 


lll 


Two judicial errors make their appear- 
ance with distressing frequency and insur- 
ance cases often exemplify the errors. One 


*Only Arkansas, Delaware, Louisiana, Mississippi 
and . Oklahoma are without an _ authorizing 
Statute. 
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is to assume that the declaratory judgment 
is not available where another adequate 
remedy would suffice, or where statutory 
remedies are provided, or that if allowed 
indiscriminately might become a panacea 
to the exclusion of traditional remedies, 
or that it is an extraordinary remedy not 
to be utilized in ordinary cases. The word- 
ing of the statute would indicate the error 
of this construction, for it is not only an 
error in interpretation but a flat violation 
of the precise terms of the statutes which 
provide that a declaratory judgment may 
be sought and obtained “whether or not 
further relief is or could be claimed.” That 
is to say, whether a coercive remedy, like 
damages, injunction or specific perfor- 
mance, is also claimed, could be but is not 
claimed, or could not be claimed, the de- 
claratory judgment may not on that ac- 
count be denied. Could any statute be 
plainer than that? 


To make assurance doubly sure, Federal 
Rule 57 provides that the existence of an- 
other remedy shall not bar the declaratory 
judgment. It remains true that the term 
“statutory remedies“ must be strictly con- 
strued, and that the declaratory jydgment 
will never replace all other remedies, since 
most litigants wish some coercion, and 
would be dissatisfied with a declaration 
only. It should be clear that the declara- 
tion is not an extraordinary remedy. Courts 
which deny the declaratory judgment on 
one or other of the above mentioned 
grounds are flying in the face of the au- 
thorizing statute and are denying the plain- 
tiff a worth-while remedy without adequate 
cause. It should make no difference to a 
court through which door the litigant en- 
ters the courtroom, so long as he is prop- 
erly there and the issue can be conclusively 
and effectively determined. We need wider 
appreciation of the fact that a person hav- 
ing a drastic remedy at his disposal may 
prefer for any variety of social and eco- 
nomic reasons the milder but equally effec- 
tive declaration of his rights. This is espe- 
cially true in the case of responsible en- 
tities like insurance companies. 

The other error, now less common, is to 
assume that a litigant seeking a declara- 
tion of non-liability or limited liability 
does not present a “cause of action” for 
judicial relief. An unfounded claim is a 
cloud upon the title causing apprehension 
and distress to the party charged and thus 
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placed in jeopardy, and conferring upop 
him a legal interest in its removal and jp 
a declaration of its invalidity. The ‘possi. 
bility that the injured person may ye 
the insurance company is sufficient to cause 
apprehension and jeopardy arid thus to 
warrant the institution of an action for a 
declaration of non-liability. 


IV 


The insurance cases which have attracted 
the most attention are those in which the 
company institutes an action against the 
insured, usually joining the injured person, 
for a declaration that the company is not 
under duty to defend or to pay any eventual 
judgment because the injury or death re. 
sulting therefrom is not within the cover. 
age of the policy or because the company 
has some policy defense which exempts. it 
from liability. Courts which make the pro- 
priety of issuing the declaration turn on 
questions of policy and discretion are doing 
the parties a profound wrong. Such a case 
is perfectly within the terms of the declafa- 
tory judgment statutes and exemplifies one 
of the principal uses of the declaratory 
action. 


Whether the Policy Has Attached Or 
Is In Force.—Any party to the issue may 
bring such an action, either the company 
or the insured or his beneficiary, before or 
after the loss. The action is superior to 
the action for cancellation which is con- 
ditioned upon a number of requirements, 
such as the usual equitable ground that a 
remedy at law is unavailable, whereas the 
action for a declaratory judgment, being 
neither distinctly equitable nor legal and 
not requiring proof that another remedy 
is unavailable, may be employed whenever 
a useful purpose is thereby served. The in- 
surance company, seeking to avoid present 
or future liability under a policy, may sue 
for the cancellation of the policy in equity 
or for a declaratory judgment that it is 
void, or no longer in force. This was the 
case in the famous Aetna Life Insurance 
Company v. Haworth case. The fact that the 
outcome turned on an issue of fact, eg. 
whether coverage existed by reason of use, 
agency, or other attachment of the risk, 
proved immaterial. The federal Act in- 
cludes a provision for optional trial by jury 
on interrogatories should there be disputed 
questions of fact. 
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Action by insured or beneficiary to estab- 
lish claim or interest.—The insured or bene- 
ficiary having before him a responsible de- 
fendant, may prefer the simple declaratory 
action, which in the federal jurisdiction 
and a number of state jurisdictions may be 
advanced on the calendar, to the more 
cumbersome action for a money judgment 
or other coercive relief. Thus, we find 
actions of an insured claiming that he is 
still a member in good standing of a mu- 
tual benefit society and entitled to certain 
disputed privileges;* an action by bene- 
ficiaries claiming that death of their in- 
sured by an overdose of luminol was an 
accident bringing into force the double in- 
demnity clause;* that the company is bound 
by a fire insurance policy issued by a pur- 
ported agent who is not licensed and who 
absconded with the premium;* that vendee, 
vendor and mortgagee of a burned building 
are entitled to the proceeds of an insurance 
policy in a certain priority and amount;* 
that defendant company was under a duty 
to defend a suit or pay an actual or event- 
ual judgment against the insured, notwith- 
standing the company’s claim of breach of 
warranty or lack of coverage.” 


V 


Naturally, as already mentioned, the 
greatest interest in the development of de- 
claratory procedure has been aroused by 
the privilege which it affords to the party 
charged or the debtor or obligor to disavow 
liability or claim exemption from a burden 
to which he niay be exposed. While we 
are long familiar with suits for the removal 
of clouds from title to real estate, it had 
until recently not been recognized that any 
unjustifiable claim creates a legal interest 
in the party charged to have the claim de- 
clared invalid. Instead of awaiting the 
pleasure of the defendant in bringing his 
demand or claim to adjudication, equity 
has found that social peace is promoted by 
taking under judicial cognizance the desire 


‘Honetsky v. Russian Consolidated Mutual Aid 
Society of America, 114 N. J. L. 240, 176 Atl. 
670 (1935) . 

‘Equitable Life Assurance Society v. Hemenover, 
100 Colo. 231, 67 P. (2d) 80 (1937). 

*Frasch v. London and Lancashire Fire Insurance 
Company, 231 Cal. 219, 225, 2 P. (2d) 147 (1931). 
‘Cary Manufacturing v. Acme Brass and Metal, 
215 Wis. 585, 254 N.W. 513 (1934). 

*Malley v. American Indemnity Co., 217 Pa. 216, 
146 Atl. 571 (1929). 
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of a party charged or in jeopardy to be re- 
lieved of the peril, insecurity and the un- 
certainty created by an unjust claim, act- 
ual or potential. Insurance companies 
have sued beneficiaries for a declaration of 
non-liability, for lack of coverage, or be- 
cause the insured’s breach of warranty ex- 
cuses them from the obligation of paying 
the claim or defending the insured against 
third-party claims, or paying any judgment 
thus obtained. The principal anticipatory 
defenses which companies have advanced 
as grounds for a declaratory action absolv- 
ing them of liability or duty to defend are 
misrepresentation as to the ownership and 
use of an automobile, forbidden use for 
emergency, carrying passengers for hire, any 
violation of the particular commercial pur- 
pose insured, of the business or pleasure 
clause or an excluded purpose or activity; 
if the car was driven by an unauthorized or 
prohibited driver or that the territorial 
clause was violated, or that the person in- 
jured was not covered, or an entitled bene- 
ficiary. The company may also claim that 
the disease contracted was not within cov- 
erage of an accident policy, that there was 
in fact no total or permanent disability, 
that a death was not accidental. Or the 
company may claim that the coverage had 
terminated. The company may contend 
that some conduct or misconduct of the in- 
sured, such as a failure to cooperate in the 
defense of a third-party action or wrongful 
admission of liability or connivance or mis- 
representation as to a material fact, or 
change of occupation increasing the risk or 
failure to notify the company of a suit 
against the insured, operated to release the 
company from its liability under the policy. 


VI 


Two Suits.—The question arises whether 
the courts should deny a preliminary or 
independent action on this issue of per- 
sonal liability and thus force the company, 
if it can, to assert its immunity in connec- 
tion with its defense to the negligence ac- 
tion against the insured, or compel the 
company to risk standing on its conviction 
of immunity, let the negligence action, per- 
haps improperly or even collusively defend- 
ed by the insured, go to judgment, and then 
make its defense in an action for indemnity 
on the judgment (under statute in some 
states) or in an action by the insured or in- 
jured person in garnishment or, under 
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some statutes, directly. By refusing to de- 
fend, the company loses all opportunity to 
contest the negligence of the insured or the 
injured person’s right to recover, and ex- 
poses itself to a charge of breach of contract. 
By defending, it incurs considerable expense 
and may waive the claim of immunity. 

It is therefore of exceptional importance 
to both insurer and insured, if not indeed 
to the injured person, to know at the 
earliest possible moment whether the policy 
covers the loss or not. The liability under 
the policy and the liability for negligence 
are indeed two separate transactions. While 
in general the parties in interest are the 
same, the company is not usually, except 
for statute, a party to the negligence action. 
It may be important, therefore, to try the 
question of immunity separately. This is 
especially so where a complacent insured 
is involved who will readily admit liability 
and accept judgment against him pro con- 
fesso, both he and the injured person real- 
izing that the real parties in interest are 
none other than the company and the in- 
jured person. If the company were ex- 


empt, there might be no lawsuit for alleged 
negligence. Moreover, the insured or in- 
jured person may delay his suit, as-in the 


Haworth case, and it might work an in- 
justice entailing loss of evidence, the set- 
ting up of reserves and other inconvenience 
and suspense to have to await the pleas- 
ure of the insured or injured person to 
commence the action. In some states, in- 
deed, the company’s defense of the suit for 
negligence is a bar against any later dis- 
claimer of liability in the subsequent action 
for indemnity. 

Naturally the company should not by 
a declaratory action, often inaccurately 
called an action in equity, be allowed to 
deprive the defendants of a jury trial. All 
the issues of fact, practically always pres- 
ent in these cases, can be tried by a jury; 
the Federal Declaratory Judgments Act and 
the rules of practice in the states provide 
for the submission of such issues to a special 
jury. And even though a jury in equity 
may be deemed “advisory” only, this is not 
the case with a jury in the declaratory 
action. And inasmuch as a responsible 
insured person should be able to rely upon 
the company’s help in defending him 
against third party claim, it may in some 
cases work injustice to compel him to de- 
fend two suits, one by the company for 
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non-liability and one by the injured per. 
son for negligence, although after he wins 
the first he will not be alone in defending 
the second. Where an action by several 
injured persons is already pending in q 
state court and the company has complete 
opportunity to assert its immunity in one 
action, and great inconvenience to several 
injured persons would be caused by com. 
pelling them to defend a federal action for 
immunity, there may on the balance of 
convenience in exceptional cases be a sound 
reason for declining to exercise federal 
jurisdiction. In view of the fact that un. 
der the new federal rules an intervenor 
may bring a counter-claim, there seems to 
be good reason for permitting the com. 
pany, under the discretionary powers of 
the court, to intervene in the negligence 
action and pray for a declaratory judg. 
ment of non-liability. 


Vil 


Declaration of Limited Liability.—Close- 
ly related to the actions claiming a decla- 
ration that the company is not liable are 
the suits in which the company may claim, 
either against the insured or against another 
insurance company, that it is liable only to 
a limited extent or liable only secondarily 
after another company’s primary liability 
has been established and liquidated. 

Thus in a multiple accident where some 
only of the injured persons have pursued 
their claims to judgment or settlement, the 
company may claim against the others 
threatening or initiating suit a declaration 
that it is liable to all claimants only to th 
amount of the policy.” Or even before the 
first judgment has been paid or settled, the 
company may implead the insured and all 
the contingent claimants and seek a dec- 
laration of its liabilities to each and if 
necessary ask for a pro rata division.” 
These suits are not always the equivalent 
of equity actions in interpleader, because 
the claims may not all arise out of the 
policy but include independent creditor's 


*Ohio Casualty Co. v. Gordon, 95 Fed. (2d) 605 
(C. C. A. 10th, 1938). 

*New Amsterdam Casualty Co. v. Hyde, 148 Ore. 
229, 34 Pac. (2d) 930 (1934); Hartford Accident 
& Indemnity Co. v. Holmes, 87 N. H. 272, 178 
Atl. 258 (1935); Indemnity Insurance Co. v. 
Kirsch, 28 D. & C. (Pa.) 630 (1936). 
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rights or the insurer may not be altogether 
disinterested.” 
So, the company may admit a limited liabil- 
ity, but ask a declaration of immunity for 
any excess demanded, e.g., that the risk as- 
sumed extended only to a non-hazardous 
occupation and not to the hazardous one 
later entered upon” or that the death arose 
from natural and not accidental causes, 
thus rejecting the double indemnity clause,” 
or that particular claims for indemnity are 
justified." ; 

Even more interesting are the declara- 
tory actions brought against one another 
by insurance companies directly or by 
joinder or intervention claiming the dec- 
laration of no liability to share risks or re- 
sponsibility for a loss” or limited” or con- 
tingent liability” only or contribution.” 


Vill 


Burden of Proof.—A few collateral ques- 
tions have arisen in these cases which it 
may be of interest to note. In New Hamp- 
shire, which has been most receptive to 
declaratory actions by insurance companies 
disavowing liability, we have had conflict- 
ing decisions on the question of burden of 


“New York Life Insurance Co. v. Laws, 81 Fed. 
(2d) 841 (C. C. A. 5th, 1936); Conn. Mutual 
Life Insurance Co. v. Stewart, 22 Fed. Supp. 68 
(1938). 

“Aetna Life Insurance Co. v. Williams, 88 Fed. 
(2d) 929 (C. C. A. 8th, 1937). 

*Columbian National Life Insurance Co. v. 
Foulke, 89 Fed. (2d) 261 (C. C. A. 8th, 1937). 
Cf. Stephenson vs. Equitable Life Assurance Soc. 
92 Fed. (2d) 406 (1937); defense that policy 
now only covers extended term insurance. 

“American Motorists v. Kopka, 88 N. H. 182, 
186 Atl. 335 (1936). 

“Farm Bureau Mutual Auto Insurance Co. v. 
Daniel (Home Indemnity Co., intervening) 92 
Fed. (2d) 838 (C. C. A. 4th, 1937) where in- 
sured’s suit had not yet been brought but in- 
tervenor insurer admitted coverage asserting 
plaintiff company also bound, which plaintiff 
denies by declaratory action. 

“Fidelity & Casualty Co. v. American Surety Co., 
$13 Pa. 145, 169 Atl. 226 (1933). Two sureties 
litigate liability for state deposits in insolvent 
bank. Asserting cosuretyship plaintiff claimed 
that it was liable only for limited amount al- 
ready paid. Court denied cosuretyship and limi- 
tation below face of policy. 

"Maryland Casualty Co. v. Hubbard and Em- 
ployers Liability Assurance Co., 22 Fed. Supp. 
697 (S. D. Cal., Cent. Div. 1938) . 

“New Hampshire Fire Insurance Co. v. Farmers 
Mutual Fire Insurance Asso., 206 N. C. 95, 178 
S. E. 875 (1934). 
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proof. In the Greenough case there was 
contradictory testimony as to whether or 
not the car was being driven with the own- 
er’s consent. Finding the evidence equally 
balanced, the appellate court held that the 
burden of proving that the use of the car 
was within the coverage of the policy was 
on the plaintiff in the negligence action 
and that the reversal of the parties in the 
declaratory action did not change it. It is 
well-known that the risk of non-persuas- 
ion is usually on the plaintiff. Yet in ac- 
tions invoking affirmative defenses it is 
often placed on the defendant. It is not al- 
ways easy, certainly from the form of the 
pleadings, to determine what is an affirma- 
tive defense, a question usually depending 
on considerations of expediency or fairness. 
Inasmuch as the company’s claim of im- 
munity is in reality negatively defensive, 
there seems no impropriety in leaving the 
burden of proof on the normal plaintiff, 
the insured or injured person. Yet in a more 
recent case, in which the company sought 
to disavow the authority of its agent to con- 
tract insurer’s liability, the New Hampshire 
court distinguished away the Greenough 
case and held that by voluntarily assuming 
the position of plaintiff in opening and 
closing the case, the company had assumed 
the burden of proof. But this can better be 
explained by suggesting that the relations 
between the company and its own agent are 
of such a character that the company and 
not the injured person may properly be re- 
quired to prove their true nature. 


Public Questions.—Insurance is neces- 
sarily a contract subject to the strictest gov- 
ernmental supervision. Statute and ad- 


ministrative control subject the insurer to 
a myriad of regulations, including many of 
the terms of the insurance contract. It is 
therefore hardly avoidable that questions 
frequently arise between insurer and the 
public authorities as to the scope of the in- 
surer’s privileges and immunities. These 
may arise directly in suits against the in- 
surance commissioner, claiming the privi- 
lege of including certain clauses or con- 
tracting certain types of insurance or in- 
directly in suits against the insured chal- 
lenging the powers of the Commissioner or 
the validity of his acts. 
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IX 


Conclusion.—These are among the prin- 
cipal insurance issues which in recent years 
have been adjudicated by declaratory judg- 
ment. Practically all involved questions of 
construction, often depending on questions 
of fact. Some of them might have been 
decided under traditional procedure; many 
of them were not susceptible of such ad- 
judication. Where a declaration was sub- 
stituted for a coercive remedy, the public 
and the private interest have profited, for 
a conciliatory temper has been substituted 
for hostility, speed of determination has 
been enhanced and expense diminished. 
Where in actions for a so-called “negative” 
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declaration of non-liability judgmeny 
have been obtained, a new field of judicial 
relief has been opened up which has me 
some of the demand for the removal of 
uncertainty, insecurity, and peril from leg. 
al and business relations. In the cultiya. 
tion of this method of litigation there Jie; 
great hope for the development of pre. 
ventive justice and the friendly adjudica. 
tion of legal issues without the breach of 
economic and social relations which the 
weapons of coercive relief necessarily ep. 
tail. Applied with the natural sympathy 
that the procedure enjoys in England, jt 
should aid in the promotion of social 
peace and the efficient administration of 
justice. 


Notice Of Proposed Amendments To By-Laws Of International 
Association Of Insurance Counsel 


EMBERS of the International As- 
iation of Insurance Counsel are 
hereby notified that on the 6th day of 
September, A. D., 1947 at the meeting of 
the Association at Monmouth Hotel, 
Spring Lake, N. J. the following Amend- 
ments to the By-Laws will be proposed and 
voted upon. 
That Article V, Sec. 1 be amended to 
read as follows: 


“ARTICLE V 
Dues 
Sec. 1. Amount of Dues. Beginning 
January 1, 1948, each member shall 
pay to the Association Twelve Dollars 
($12.00) dues for the period beginning 
January | of each year and ending the 
following December 31, payable Janu- 
ary 1 of each year in advance, which 
sum shall include subscription of the 


member to the Association Journal, 
which is Five Dollars ($5.00) per 
year.” 


That the first paragraph of Article XI], 
Sec. 1 be amended to read as follows: 


“ARTICLE XII 


Committees 
Sec. 1. The following committees 
shall be appointed annually by the 
President, each to consist of not less 
than five members, to serve for the 
year ensuing and until their respect- 
ive successors shall be appointed.” 


These amendments are being proposed 
pursuant to resolutions adopted by the 
Executive Committee at its regular meet- 
ing on the 29th day of January A.D. 1947. 

David I. McAlister, Secretar 
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T has been the feeling of the Commit- 
Tec on Aviation that the past conven- 
tions have pretty well covered, for the 
time being, the development of the law of 
negligence with reference to flight. This 
is particularly true with reference to the 
flight of common carriers and the trial 
of actions arising out, of accidents occur- 
ing in the commercial field. Therefore, it 
has been thought wise to depart from that 
particular phase of the law—temporarily, 
at least. 

The Round Table discussion for the 
Spring Lake meeting has been scheduled 
to cover a new field, without entirely 
leaving the field of negligence. It is the 
thouglit of the Committee that the ques- 
tion of trespass and nuisance will become 
more important in its relation to insur- 
ance law with each succeeding year, par- 
ticularly in view of the expansion of the 
airport system of the country, and the 
tendency of population to gravitate to- 
ward newly established airports, even 
though the territory be practically unpop- 
ulated when the airport is established. 






















N THE July, 1945, issue of the “Insur- 
ance Counsel Journal” at page 10, your 
Committee on Casualty Insurance pre- 
sented an article entitled, “Present Day 
Tendencies Towards Excessive Verdicts.” 
This discussion was based on a survey of 
personal injury verdicts rendered by juries 
in the courts of the Superior Court of the 
State of California, in and for the County 
of Los Angeles, for the period commencing 
January 1, 1940, to June 7, 1945. The pe- 
riod was covered year by year to show the 
number of verdicts rendered for the plain- 
tiff in each year, the number rendered for 
the defendant in each year, the total dollar 
amount of the plaintiffs’ verdicts and the 
average dollar amount for the plaintiffs’ 
verdicts. 

Following the presentation of that report, 
the same has been been widely quoted and 
cited in both trade journals and popular 
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This subject more or less ties into the 
problem of State Legislation as related to 
aviation, and the Round Table discussion 
is fashioned to cover these two important 
and related fields. 

Aviation being still comparatively in its 
swaddling clothes, insofar as the reported 
case is concerned, and being practically un- 
limited in its horizons, will, in the minds 
of the Committee, continue to be a sub- 
ject which must be actively studied by our 
insurance lawyer, in order that he may 
keep abreast of the development and pro- 
vide his companies with the information 
which they will need in order to meet 
newly developing problems. 


Forrest A. Betts, Chairman 

E. Smythe Gambrell 

Arthur B. Geer 

Stanley C. Morris 

George W. Orr 

Leo B. Parker 

Hal C. Thurman 

John J. Wicker, Jr. 

W. Percy McDonald, Ex-Officio 





magazines. Due to the fact that a number 
of interested organizations and persons 
have made inquiries as to the trend since 
the rendition of this report, it was decided 
to bring the same up to date. We again 
made use of the Pat Taylor Jury Service of 
Los Angeles, which furnished an accurate 
and complete record of all jury verdicts. 
The same formula was used as in the form- 
er survey to produce consistent results. The 
survey covered all cases involving personal 
injuries arising from alleged negligence 
that were submitted to the juries of the 
Los Angeles Superior Courts. Non-suits, 
directed verdicts and settled cases were ex- 
cluded. 

The former survey covering January lI, 
1940, through June 7, 1945, excluding the 
entire year of 1942 due to lack of complete 
records for that year, showed the following 
results: 
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Number of Cases__.._»_»_>_>__ 

Plaintiff Verdicts 

Defendant Verdicts _.___ = 
Percentage Plaintiff Verdicts_ 51% 
Highest Single Verdict —$ 33,000. 
Total of All Plaintiff Verdicts $ 702,851. 
Average Plaintiff Verdict.._$ 4,686. 
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Year Year 
1941 1943 
308 220 
140 101 

168 119 
45% 46% 
$7,851. 77,600. 
729,783. 
7,226. 


608,778. 


4,938. 8,736. 11,707. 


Bringing this table up to date, we covered the period from June 7, 1945, to April 13, 
1947. The results of the present inquiry are tabulated as follows: 


Number of Cases 
Plaintiff Verdicts 
Defendant Verdicts 
Percentage Plaintiff Verdicts 
Highest Single Verdict 
Total of all Plaintiff Verdicts 

Average Plaintiff Verdict $ 




















The foregoing figures speak for them- 
selves, but show the startling conclusion 
that the average verdict has steadily de- 
clined from the first half of the year 1945 
from a figure of $11,707. to an average 
figure in the early months of 1947 of 
$6,768. It will be noted from the first sur- 
vey made that the average verdict in¢reased 
constantly from the year 1940 to June of 
1945. The reverse trend has manifested 
itself from June, 1945, to the present date. 

To give a composite picture from Janu- 
ary 1, 1940, to April 13, 1947, we find that 
there were a total of 1,909 cases submitted 
to the jury for determination. Of this 
total, 1,017 resulted in plaintiffs’ verdicts 
and 892 resulted in defendants’ verdicts, 
or 53% in favor of the plaintiff. The grand 
total of the money verdicted the plaintiff 
was $7,289,543.00, or an average verdict 
throughout the period of $7,167.00. 

The current average of $6,768.00 is below 
the overall average of $7,167.00 for the first 
time since 1941. A healthy feature of the 
current trend is the fact that the 1947 aver- 
age is approximately 60% of the average 
at the peak period of the first half of the 
year 1945. : 

It will be seen that the number of plain- 
tiffs’ verdicts compared with defendants’ 
verdicts is increasing somewhat throughout 
the years; the general average is 53% where- 
as the current average is 57%. An expla- 
nation for the increased number of plain- 
tiffs’ verdicts and decrease in the average 


6/7/45 1/1/46 7/1/46 1/1/47 
to 


12/31/46 


to 
4/13/47 


to to 
12/31/45 6/30/46 
176 225 
143 
82 

69% 

85,000. 
1,115,639. 
7,802. 


974,237. 595.634. 


9,331. 7,216. 6,768. 


amount of plaintiffs’ verdicts is disclosed 
in a study of the actual figures. In the 
year 1946 and 1947 to date, the juries have 
rendered a large number of verdicts for 
plaintiffs in small amounts ranging from 
$1.00 to $500.00. In previous years the 
number of nominal verdicts was small in 
comparison with the last two years. There 
is no apparent reason for this trend, but 
the effect has been to allow the plaintiff 
recovery in a greater number of cases and 
diminish the average amount of recovery. 
Not only has the number of small ver- 

dicts increased, but it will also be observed 
that the ceiling or maximum verdicts seems 
to increase each year. Under the former 
survey, the highest single verdict was 
$77,600.00, whereas the latter part of 1945 
brought forth an $82,524.00 verdict, the first 
half of 1946 an $85,000.00 verdict, the last 
half of 1946 a $97,500.00 verdict and the 
early part of 1947 produced the obvious 
$100,000.00. 

Respectfully submitted, 

Toseph A. Spray, Chairman 

Palmer Benson 

Herbert L. Bloom 

Harold J. Carroll 

John Paul Faude 

J. A. Gooch 

John R. Kitch 

William F. Knowles 

W. Edwin Moser 

G. L. Reeves 

L. Duncan Lloyd, Ex-Officio 
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Report of Fidelity and Surety Law Committee 


HE Fidelity and Surety Law Commit- 

tee has held no formal meeting dur- 
ing the year, but has kept in touch with 
its members by correspondence and dis- 
cussed recent decisions and _ legislation 
which it felt would be of interest to the 
Association. Only once this year was the 
Committee called upon by a member to 
aid in the solution of a problem, and we 
were able to furnish the member with re- 
cent decisions regarding the surety’s rights 
under Section 3468 (31 U.S.C.A. 193). 

As was to be expected, many unforseen 
problems have arisen in connection with 
war contracts and hasty rulings made in 
connection therewith which have, in some 
instances, had a tendency to go far afield, 
seriously affecting the rights of sureties 
who bonded such contracts. Members rep- 
resenting surety companies should exer- 
cise extreme vigilance to prevent the depart- 
ure by such rulings and decisions from the 
basic law of suretyship, and exert every ef- 
fort to overcome oppressive rulings made 
during the emergency. Because of condi- 
tions caused by the war, such as lack of ma- 
terials, priorities, etc., it was only natural 
that in many instances completion of con- 
tracts could not be performed as expected. 
Relief should be given to contractors and 
their sureties where the performance of a 
contract has been prevented or rendered 
more difficult because of the pre-emption 
or requisition of materials necessary for the 
performance, by the Government in the 
prosecution of the war. In that connection, 
attention is called to the splendid article 
on the doctrine of “Commercial Frustra- 
tion” prepared by one of our members, Mr. 
Clarence B. Runkle of Los Angeles, Cali- 
fornia, which appeared in the proceedings 
of the Insurance Law Section of the 
American Bar Association published last 
year. 

The Congress passed Senate Bill No. 1477 
which “authorized relief in certain cases 
where work, supplies or services have been 
furnished for the Government under con- 
tracts during the war”. This Act was ap- 
proved August 7, 1946 and is known as 
Public Law 657. Executive Order 9786, 
issued pursuant thereto, described regula- 
tions of procedure in presenting claims. 
This Act was quite limited and the time 


for filing claims under the Act has now 
expired. However, a committee of the As- 
sociation of General Contractors either 
have or contemplate having a new Act, 
somewhat broader than Public Law 657, 
presented to the Congress, which will give 
relief to contractors who could not qualify 
under the previous Act. 

While the law is well settled as to the 
question of cumulative liability on fidelity 
and public official bonds which have been 
extended or renewed, yet confusion arises 
from time to time and is frequently due to 
wording in the bond. Where the intent is 
clearly expressed, there seems to be no 
doubt. In a recent case, decided by the 
United States Circuit Court of Appeals 
for the Seventh Circuit on May 26, 1947, 
(Montgomery Ward & Co., et al. v. Fi- 
delity and Deposit Company of Maryland, 
etc.), the Court reviewed the leading cases 
and again announced the law that liabil- 
ity on such bonds was not cumulative, but 
continuous. We understand that there are 
some cases now pending on appeal in con- 
nection with public employees and in some 
instances straight fidelity bonds. 

Many splendid articles have appeared 
from time to time in the Journal covering 
various subjects of the law of suretyship 
and especially as applied to corporate 
suretyship. However, your Committee be- 
lieves that it is important at this time for 
members representing surety companies to 
guard against the effect of rulings and de- 
cisions made during the war period and 
which are contrary to the basic law of 
suretyship. 

Your Committee recommends that the 
members of the Association interested in 
the subject of suretyship hold a round 
table discussion on recent decisions and 
rulings on the rights of sureties, especially 
those brought on by war conditions, at 
some convenient time during the next 
Convention. 

Respectfully submitted, 

George M. Weichelt, Chairman 
George Arthur Blanchet 

Walter A. Mansfield 

J. Harry Schisler 

John J. Sexton 

Lowell Taylor 

Henry W. Nichols, Ex-Officio Member 
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Report of Health and Accident Insurance Committee 


URING the past year (1946) the sec- 
tion of Insurance Law of the Ameri- 
can Bar Association has published its first 
revision of the excellent 1943 publication 
of decisions involving health and accident 
policy provisions. Both publications follow 
the form of annotating standard clauses of 
health and accident policies with decisions 
construing them, the 1946 revision includ- 
ing references to cases reported since 1942. 
The work is exhaustive and easy to use, 
and this committee recommends that every 
lawyer interested in policies of health and 
accident insurance procure a copy of this 
pamphlet. Ultimately it will be published 
in permanent form by the American Bar 
Association as the first part of Volume 11 
of Insurance Annotations. 


We are proud to note that fifteen of the 
twenty-six members of the committee, 
which prepared the revision, including 
the Chairman, F. Roland Allaben, and the 
two Vice Chairmen, Harlan S. Don Carlos 
and John D. Randall, are members of the 
International Association of Insurance 
Counsel. Two, Mr. Allaben and Mr. 
Dinkelspiel, are members of this committee. 

The Wagner-Murray-Dingell bills, en- 
titled “The National Health Act of 1945” 
referred to in the report of the 1946 Health 
and Accident Committee, died in the Sev- 
enty-ninth Congress, and have not been 
introduced as yet in the eightieth, al- 
though Senator Wagner is quoted in the 
press as expecting to introduce the old bill 
in a modified form. 

A bill providing similar services by way 
of grants-in-aid to States has been intro- 
duced by Senators Taft, Smith, Ball and 
Donnell. It is in the Committee on Labor 
and Public Welfare, as of May 1, 1947 with 
hearings scheduled to commence May 21. 
It would provide grants to States of two 
hundred million dollars per year to supply 
medical services to persons of low income 
and an increasing amount—ultimately 
twenty million dollars per year—for dental 
care. Additional grants are provided for 
surveys, research, teaching, buildings and 
so forth. 

It is understood that the American Medi- 
cal Association does not oppose this bill 


in principle, as it did the Wagner-Murray- 
Dingell Bill. On this account and because 
of the strength of the Senate sponsors, it js 
not at all unlikely that the bill will pass. 
In essence it provides assistance to approved 
state medical aid programs. Section 712 
(a) of the bill describes the proposed state 
programs as follows: 


“Such progress may, at the option of 
the State, provide medical care services 
in one or more of the following ways: 
In institutions, in the home, or in physi- 
cians’ offices. Such program may also 
provide for the furnishing of such serv- 
ices to such families and individuals by 
means of payments (in the nature of 
premiums or partial premiums or re- 
imbursement of expenses or otherwise) 
by the State, to any voluntary health, 
medical, or hospital insurance fund, or 
other fund, operated not for profit, in 
behalf of those families and individuals 
unable to pay the whole cost of such 
services or insurance therefor. Such pro- 
gram shall provide for the collection of 
proper charges of less than the total cost 
of such services from persons unable to 
pay in whole, but able to pay in part 
therefor. Such program may include and 
take account of services rendered or to 
be rendered by governmental subdivis- 
ions of the State, and by private organi- 
zations operating not for profit, and may 
provide for the payment to such institu- 
tions by the State or subdivision for care 
to such families and individuals. Such 
program may also include payments 
to physicians practicing in areas which, 
without such payments, would be un- 
able to provide sufficient income to at- 
tract a practicing physician.” 


At least among insureds of lower income, 
State plans developed and supported under 
this bill would certainly supplant the bene- 
fits of medical and hospital reimbursement 
features in health and accident policies of 
private insurance companies. Such com- 
panies, being “for profit” could find no 
place in the plan. It is, therefore and to 
that extent another ratchet-click in the ap- 
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ently inexorable trend toward govern- 
mental assumption of obligations and func- 
tions traditionally discharged through pri- 
vate enterprise. 

This bill was doubtless devised as an 
antidote to the Wagner-Murray-Dingell 
measure, Which contained compulsory fea- 
tures and was far more comprehensive (see 
report of this committee in the July 1946 
issue of the Journal) and if it passes, we 
may at least find solace in that the rachet- 
wheel has clicked but one notch at a time 
instead of by a revolution! 
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No special matters have been referred to 
the committee during the past year. 
Respectfully submitted, 
Lon Hocker, Jr., Chairman 
F. Roland Allaben 
Martin J. Dinkelspiel 
Dale C. Jennings 
James E. Kelley 
J. E. Montague 
Andrew W. Parnell 
V. J. Skutt 
Joseph R. Stewart 
Price H. Topping, Ex Officio 


Report of the Home Office Counsel Committee 


HIS committee in recent years was 

known to be a “committee without 
work.” ‘There were no duties to perform, 
since no matters of importance claimed its 
attention. On several occasions it was 
recommended that the committee be dis- 
solved. But it continued to remain in be- 
ing. 

Early this year, after the present com- 
mittee was appointed, we were informed 
by the Secretary that the committee had 
had assigned to it a new function. 

All applications for membership of those 
who are Home Office counsel and who ap- 
ply for either regular or associate member- 
ship are now submitted to the Home Of- 
fice Counsel Committee as well as to the 
State Membership Committee for the dis- 
trict in which the applicant practices or 
has his office. 


Our committee has up to this writing 
considered and acted on the applications 
of nine such men. Another is now being 
given consideration. 

It is hoped that the new work will in 
some measure justify the existence of this 
committee and that it will prove to be a 
valuable service for the Association. 

Respectfully submitted, 
M. A. Albert, Chairman 
Patrick F. Burke 
Herbert F. Dimond 
Wilson C. Jainsen 
Franklin J. Marryott 
J. Mearl Sweitzer 
Thomas W. Wassell 
L. J. Carey 
Henry W. Nichols 

Ex Officio 
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Report of Practice and Procedure Committee 


E work of the Committee this year 

will consist of the preparation of sev- 

eral brief papers and their presentation and 

discussion at an open forum at the annual 
meeting. The subject for discussion is 


ORAL ARGUMENT IN THE 
APPELLATE COURT 
1. Its Purpose 
2. Its Scope 
3, Its Method 

The Committee believes that here is a 
field which is of real, practical value and 
of keen interest to nearly all of the mem- 
bers of the Association and to lawyers gen- 
erally. Yet it is one in which surprisingly 
little material is to be found either in the 
literature of. the law or in the discussions 
which are a part of the proceedings at the 
stated meetings and conventions of Bar 
groups. 

The plan is for a two hour forum to be 
conducted as follows: the Chairman of the 
Committee will read a brief paper deal- 
ing historically with the presentation of 
cases in appellate courts both in England 
and the United States and with the func- 
tion and development of oral argument be- 
fore those courts. This will give a general 
background for the discussion that follows. 

Mr. William E. Knepper of Columbus, 
Ohio, will then read a brief paper on the 
Purpose of oral argument in the appellate 
court. 

This will be followed by a brief paper 
by Joseph Hinshaw of Chicago on the 
Scope of oral argument. 

This in turn will be followed by a brief 
paper by Lionel P. Kristeller of Newark, 
New Jersey, on the Method of oral argu- 
ment. 

Then will come a brief paper on “How 
to Handle Questions from the Bench” by 
Erwin W. Roemer of Chicago. 

We had expected that Committee Mem- 


ber William H. Freeman would then fo}. 
low with a paper, prepared in advance, 
commenting briefly on the four preceding 
papers, but. on account of his illness he js 
unable to accept this assignment and the 
Chairman will therefore act as his substi. 
tute. hy 

Then will follow a period of discussion 
from the floor on any phase of the subject 
and with this the forum will close. 

As above stated, the Committee believes 
that an exploration into this intriguing 
field will be not only interesting but of real 
value because the oral presentation of cases 
in reviewing courts is an inseparable part 
of the active practice of nearly every mem- 
ber of this Association. If, by such a study 
and by the free interchange of ideas, we 
can improve, even in a small degree, the 
quality of our oral presentation of cases 
(and who is there amongst us who is so 
bold as to believe that his perfection has 
already been attained?), then our efforts in 
this matter shall not have been in vain. 

The papers will be short, interesting and 
to the point and should evoke valuable 
contributions by way of verbal discussion 
gleaned from the wide experience of the 
lawyers present. It is the Committee’s hope 
that because of this report appearing in the 
Journal well in advance of the Convention, 
that many members will be reflecting on 
the subject matter involved and will feel 
free to discuss in the open forum some of 
the manifold phases of what we believe is 
a most interesting subject. 


Respectfully submitted, 

C. M. Horn, Chairman 
William H. Freeman 

Joseph Hinshaw 

William E. Knepper 

Lionel P. Kristeller 

Erwin W. Roemer 

Wayne E. Stichter, Ex-Officio 








